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(Prior to the United Nations Conference 
on the Human Environment (UNCHE) 
convened in Stockholm in 1972, 
environment protection was considered 
a constraint to development and today, it 
has largely given way to better 
understanding of the linkages between 
development and environment. The UN 
conference on “Environment and 
Development” (UNCED) held in 1992 at 
Rio indicate that development policy 
makers have come to realise that 
degradation of the environment and 
depletion of valuable natural resources 
not only impede economic development 
but threaten human survival. International 
Environmental Laws occupy the centre- 
stage among all efforts towards global 
environmental protection and 
conservation. 

India, being a developing country, has 
been concerned about environmental 
issues such as land degradation, water 
pollution, air pollution, noise pollution and 
desertification, which together cause 
deterioration of the environment. In this 
book, national laws occupy the centre- 
stage among all efforts to control 
environmental pollution and environment 
protection. Indian Judiciary has also 
played an effective role to protect 
environment. This book covers the course 
of Environmental Law for LL.B. and LL.M. 
Classes. 

Contents include: Jurisprudence of 
International and National Environmental 
Law; Environmental Policy and Peoples’ 
Participation in Environmental Protection; 
Control of water pollution: Law and 
Practice; Control of Air Pollution: Law and 
practice; Control of Noise Pollution: Need 
for a Comprehensive Law; Control of 
Land Pollution and Preservation of 
Ecological Balance; Environmental 
Protection and Recent Environment Law; 
Conclusions, Suggestions and Probable 
Future Trends. 

This book will be found useful by 
students, teachers, researchers, policy 
framers, Jurists and to all those interested 
in environment protection. 
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PREFACE 


Mankind today faces the worst ecological crisis. Man has ruthlessly dis- 
turbed the balance of nature by cutting down forests, indiscriminately 
converting grasslands into areas of habitation, levelling and tunnelling 
mountains and changing landscapes. He has destroyed many ecosystems, 
generated chemical and radioactive pollution, produced nonbiodegradable 
matter like plastics, endangered plant and animal species, dumped lakes, 
rivers and oceans with sewage and industrial wastes. The possibility of 
green house effect warming the globe and of damaged ozone layer af- 
fecting life on earth haunts us like a ghost. 

Thus the increasing of deserts, the shrinking of forests, the alarming 
pollution of water, air and land, extermination of endangered species and 
indiscriminate use and exhaustion of natural resources are the main prob- 
lems which every nation will have to face and solve in the coming years. 
Necessarily the battle against environmental assault will have to be fought 
on many fronts. It will have to be fought from the forums of international 
and regional organisations from within national boundaries, from state 
boundaries within a federal system from densely populated regions, from 
state capitals, growing cities and towns, industrial belts, villages, beaches 
and mountains. Every nation will have to evolve devices and strategies 
on these lines for the maintenance of environmental safety and achieve- 


ment of sustainable development. 


This book makes an attempt to deal with these problems which In- 


dia, as a developing nation, is facing in their efforts to evolve legal policy, 
norms and standards for better environmental regime and management. 
The awareness on the need for protecting the environment is steadily 
growing and innumerable measures are being taken in our country to 
meet the challenges of pollution and sustainable development. 

This book contains eight chapters and Twelve appendices. It deals 
with key issues like jurisprudence of environmental law, environmental 
issues of global and national concern, environmental policy and people's 
movements for environmental protection, legal control of water, air, land 
and noise pollution and preservation of ecological balance. The role of 
judiciary in protecting environment has been critically elaborated. In the 
last chapter of the book ‘probable future trends’ are indicated and some 


useful suggestions are offered. 
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CHAPTER ONE 


Jurisprudence of Global and 
National Environmental Law 


1.ENVIRONMENTAL IMPACT ON MANKIND: 
ISSUES OF GLOBAL CONCERN 


Man and environment are always in close interaction. Hence, man has 
been conscious of environmental impact and influence all the time. How- 
ever, due to the material boon and the euphoria generated by the unprec- 
edented technological and economic progress in the 19th and 20th cen- 
turies, the environmental and ecological awareness tended to recede into 
the background.' The League of Nations — for all its international agenda 
— was virtually unconcerned about these issues. Nor did they figure as 
major issues in the UN Charter or any early programmes of the United 
Nations. But to-day, the environmental and ecological issues have climbed 
to the top of the global agenda.? Recently, India has made a proposal for 
a Planet Protection Fund at the Belgrade in the nineth NAM Summit 
(September 1989) and the Commonwealth Summit at Kuala Lumpur 
(October 1989). The Planet Protection Fund (PPF), to be set up under 
UN auspices, would provide anessential means by which restructuring 
of global economic activities can be brought about to help avert the threat 
of disaster confronting mankind and other forms of life on this planet. It 
will be subscribed by all nations to the extent of one-tenth ofone per cent 
of their GNP (which would total 18 billion dollars) to develop and trans- 
fer technology which would restrain damage to the planet's ecology. 

In 1972, the UN Conference on Human Environment held in 
Stockholm drew attention for the first time to environment and the re- 
lated issues of pollution, ecological decay and resources depletion as 
matters of overwhelming global concern. And, as a first step to deal with 
all these problems, it set up the United Nations Environmental Programme 
(UNEP) for evolving fresh guidelines to integrate environmental con- 
cern in overall development and the lending policy of development banks, 
and proliferation of a large international body of environmental advo- 
cacy groups (EAGs). These groups are non-governmental bodies and 
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therefore, seemingly free from charge of dictating terms. They collaborate 
with local like-minded groupsito gain legitimacy in the countries that may 
be affected by their actions. The Montreal Protocol (1987) aims to control 
the release of ozone depleting CFCs, gases including Carbondioxide (CO, ) 
and methane (CH,) released by refrigerators and industry and switch over 
to HCFCs (Hydrochlors Fluoro Carbons) substitute. It has come into force 
and UNEP is coordinating agency for implementing the protocol. 
Thus mainly and internationally, the environmental concern is a three- 

dimensional problem. The three dimensions are: 

(i) environmental pollution, 

(ii) ecological decay or destruction, and 

(iii) resource depletion 


(A) Environmental Issues of International Concerns 
The greatest environmental issues which have been a matter of interna- 
tional concern are: 


(i) Depletion of Ozone Layer 

The stratospheric ozone (O,) is a product of billions of years of the pho- 
tochemical process catalysed by the solar radiation. Between 15 and 55 
kms. about the Earth, the ozone screen provides a shield for living crea- 
tures by filtering out dangerous ultra-violet rays from sunlight. Ultra- 
violet radiation causes sun burn, skin cancer, cataracts and can suppress 
the immune system. 

Since 1973, it has been increasingly recognised that the ozone um- 
brella is being ripped off by the industrial activities of man. Soon after it 
was discovered that the chief culprit is a group of man-made chemicals 
called chlorofluorocarbons (CFCs). When invented in the 1920s, CFCs 
were considered miracle chemicals — the dream of the chemical indus- 
try and a boon for the environmentalists because of their non-toxic, non 
reactive and non-flammable properties. The main problem with the CFCs 
is their long life? in the atmosphere ranging from 75 to 125 years. 

When the equipment using CFC is disposed of after long use, the 
CFC simply sneaks into the atmosphere. On reaching the atmosphere the 
CFCs are dissociated by sunlight into active chlorine compounds which 
in turn attack the ozone, generating a chain reaction. One molecule of 
CFC can destroy 100,000 molecules of ozone. At present, mankind re- 
leases 1.1 million tonnes of CFCs in the atmosphere. Since 1928, Chlo- 
rofluorocarbons have been used to cool refrigerators and air condition- 
ers, propel aerosol sprays, clean computer chips and make foam rubber 


` 
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and the polystyrene containers common in food packing etc. This is in 
addition to the other agencies which contributed to the bulk of the carbon 
dioxide pollution. 

More recently, according to Mr. Tom Clarkson, the metreorologist 
of New Zealand Government, the hole in the earth's protective Ozone 
layer over Antarctica has started breaking up, spreading ozone-depleted 
air northward. He has further noticed that the hole had begun to erode 
since first week of December 1989, but it was impossible to tell yet what 
would happen next. The last time such erosion was recorded in Decem- 
ber 1978. According to him it is a man-made problem, not a natural event.* 


(a) Space Vehicles and Depletion of Ozone Layer 

Rockets which take off vertically carry ozone killers (Chlorine contain- 
ing chemicals and nitrogen oxides) and remain on the earth's surface right 
into the stratosphere? the Soviet space experts point out. Every time a 
space shuttle climbs from zero altitude to 50 km mark, it ejects 187 tonnes 
of chlorine and chlorine containing compounds in the atmosphere. Since 
more of these reach the ozone layer from higher altitudes (the shuttle's 
solid fuel boosters stop working at 52.1 kms up) total emission reaches 
200 tonnes. 

During take-off a shuttle spews out tonnes of nitrogen oxides and 
close to 180 tonnes of aerosols aluminium oxides. As the atmosphere 
process vary, the experts place the ozone killed by each shuttle at a mil- 
lion tonnes or 0.3 per cent of the overall content in the atmosphere. They 
estimate that a shuttle with a payload of 29.1 tonnes can cause ozone loss 
of 300,000 tonnes per each tonne of payload. The same for a proton booster 
would be 38 tonnes of ozone. Comparatively, the ozone killing rate of an 
energia booster is only 15 tonnes. 

As for the American Delta booster, the author's rate it as a record 
ozone killer which destroys eight million tonnes of the earth shielding 
gas during every take-off. The latest modifications of the Titan booster 
and the French Arian-5, according to them, employ solid fuel boosters 
and are better than the Delta but worse than the shuttle from the ecologi- 
cal point of view. 

Coming to the question of stopping launchings of space ships to ob- 
viate thinning of the ozone layer, the Soviet experts are of the view that 
the problem could be tackled in a different way by taking positive steps 
like minimising production of ozone-killing chemicals, banning solid fuel 
fired rockets, and setting international restrictions for number and fre- 
quency of launches. 
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Besides, a research centre under the auspices of the United Nations 


to recommend coherent moves to restore the ozone layer could serve a 
useful purpose too. 


(b) Plugging with Balloons the Erosion of Ozone Layer 

But even if we are able to stop further erosion of ozone, something must 
be done to make up for the loss that has already occurred. A British 
Organization, Ozone Help (OH), has come out with a programme to pro- 
duce ozone in the upper atmosphere. Under this Scheme, a solar- 
machine is carried to high altitudes by balloons over the Antracti 
the ozone depletion has reached its highest. This “ 
electronic unit about the size of alarge microphone 


of more than 15,000 volts. When this charge is emitted into the air, it 
produces a significant amount of ozone by converting the oxygen of the 
air. Each balloon ma 


y carry about 100 such ozonators powered by 300 
small solar panels. 


powered 
ca, where 
ozonator" is a simple 
and generates a charge 


(ii) Global Warming Due to Green 
The large scale burning of fossi] 
industry and transport systems inc. 
gases such as carbondioxide (CO,), Ozone (O,) meth i 

S b» ane (CH,), nitrous 
oxide (N,O) and chlorofluorocarbo i d 


ns (CFCs), in the atmosphere. These 
greenhouse gases allow sun’ to penetrat : 
retard the return : P! ate the earth 


-house gases 
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data obtained from the Antarctic. The analysis of the data suggests that 
atmospheric carbon dioxide fluctuated from about 180 to 290 parts per 
million (ppm) and the temperature rose and fell over a range of 9 to 10 
C^, in almost perfect rhythm with the rise and fall of carbon dioxide con- 
centrations. Carbon dioxide is the main though not the sole, greenhouse 
or heat regulating gas of the modern atmosphere. 

Only the past century, have the activities of the human species be- 
come a dominant force in changing the composition of the atmosphere. 
The current (1990) carbon dioxide levels of 334 ppm, demonstrate 
the rapid increase in carbon dioxide concentrations due to human 
activities. 

It is assumed that a doubling of the carbon dioxide level by burning 
fossil fuels would increase the temperature by 1.5?C to 4.5°C. The heat 
would raise the mean sea level by expanding sea water and by melting 
glaciers and polar ice-caps. This will result into flooding of coastal areas. 
The winters might be shorter, wetter and warmer, summers longer, hoter 
and drier, particularly in mid-continental areas. Areas in high attitudes, 
such Siberia, Canada and Scandinavia, would experience increases in 
temperature." 

-All scenarios on global warming show that significant climate change 
will occur over a period that parallels the projected doubling of the world's 
population, or from 1990 to 2075. Most of the population increase will 
take place in the Third World: thereby upping those nations overwhelm- 
ing obligation to feed, care for educate and find jobs for their peoples. In 
addition, more people represent increased demand for energy and prod- 
ucts that presently lead to pollution. Even if family planning is made 
available world-wide, man will have to make his goal sustainable devel- 
opment; economic progress that doesn't exhaust nonrenewable resources. 

According to the World Resources Institute (WRI) of the U.S.A., the 
US contributes 23.7 per cent to the worldwide emission of carbondioxide 
since 1986. While the worldwide growth rate of carbondioxide emission 


was 3.6 per cent, the US rate was 4.1 per cent. However, our current 
fuels is 30 times greater than it was in 1900. 


consumption of fossil 
(iii) Radioactive Fallouts And Environmental Hazards 

Radioactive fallouts from nuclear plants, nuclear testing, disposal of 
nuclear wastes and occasional nuclear accidents and long-term storage of 
nuclear materials are greatest environmental killers.^^ The threat of mil- 
lions of tonnes of high grade radioactive waste which remains hazardous 
for thousands of years — remains insurmountable. 
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Nuclear power plants are very costly affair. The last nuclear power 
projects completed in the US were proved white elephants, some costing 
over 5,000 per kilowatt. In India, according to the CAG report of 1987- 
88 of the Narora Nuclear power plant, the original estimate of the project 
was Rs. 209.82 crore, but by March 1988, when only 87 per cent of the 
project was completed, the money spent was already Rs. 487 crore. The 
actual project cost of this plant has been Rs. 600 crores i.e. three times as 
much as originally planned. The life of a nuclear power project ranges 
between 25-40 years. 

The radioactive waste arise in every part of nuclear power project 
programme, right from the mining and from reactor operations to the 
running of reprocessing plants and all other fuel cycle facilities. They 
arise in the facilities devoted to waste manageinent themselves, for 
inhandling waste, more waste is generated.**, 

Thus, there are three major hazards from nuclear power. First is low 
level radiation exposure at various points in the fuel cycle, from uranium 
minning to reactor operations to recycling of uranium and plutonium and 
the management and disposal of wastes. Second comes from possibility 
of a reactor accident with the chance that high concentration of radioac- 
tivity could be released. For example, the Chernobyl nuclear plant disas- 
ter of 1986 in U.S.S.R. is an eye opener and the gravest warning to all 
mankind. Twelve and half million acres of farm land and 1.5 million 
acres of forest in the Ukraine alone were contaminated. The contami- 
nated area had 1600 towns and villages having a population of 1.5 mil- 
lion people. The third relates to possible thefts, forcible seizures, or di- 
versions of nuclear explosive materials in the course of fuel cycle opera- 
tions. Plutonium is the material of serious concern as it can become a 
dangerous weapon in the hands of unscrupulous terrorists. Moreover, 
there is almost no experience available in the decommissioning of large 
scale nuclear power reactors. Nearly half of the reactors working in the 
world will need to be decommissioned during this decade. 

Hence a review of the policy to increasingly follow the nuclear op- 
tion to meet our growing power demand is absolutely necessary. 


(iv) The Phenomenon of Acid Rain 

The acid rain may be defined as the increasing level of acidity in rain 
water. The acidity and alkalinity in water are measured in terms of PH 
value. It ranges from 0 to 14. The approximate pH value of 7 represents 
the neutral characteristics of the water. The lower the value than the natu- 
ral pH level, higher is the acidity, whereas, higher the pH value, higher is 
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the alkalinity. Take for example, ifthe pH level of water decreases from 7 to 
6 the acidity increases in the water is ten fold. Actually, rain water with a 
pH value of 5.6 is largely neutralized by other substances in the atmo- 
sphere. If the pH value of 5.6 of the rain water goes down, it becomes acid 
rain. Further, if the pH falls below 4.5, all fish will die due to acid rain. 

The phenomenon of acid rain arising from coal-fired power plants, 
smelting operations and automobile exhausts, whose precipitation may 
fall upon hundreds of miles away from the source. Going by the name of 
‘acid rain’, this is an odourless, tasteless pollutant. The pollutants — mostly 
nitrogen and sulphur emitting from the USA — get transformed into clouds 
and then descend in Canada, with disastrous results. It has already killed 
250 lacks in Ontario, Canada and another 50,000 are in danger of totally 
polluted. Similarly, emissions from British industries have done consid- 
erable damage to fish in the lakes are rivers of Sweden and Norway. 

One of the chief culprits in acid rain in sulphur dioxide, which reaches 
the atmosphere by many routes. Sea spray, rotting vegetation and, in 
some places, volcanoes are important natural sources. All over the world, 
perhaps half the sulphur in the air comes from such sources and half from 
burning fossil fuels. Over Europe, the proportion from burning fuel is 
about 85 per cent. Once sulphur dioxide reaches the atmosphere, it reacts 
with moisture in the air. First, it is oxidised, taking up atoms of oxygen 
to become a sulphate ion. This then combines with hydrogen to 
form sulphuric acid. Not all the sulphur dioxide, however, becomes 
sulphuric acid. The process of oxidation can occur in dry air as a ‘gas 
phase’, reaction, but it is usually slow. A large part of sulphur dioxide, 
can travel in stable air with little sign of conversion to acid. Over much of 
Europe, most of the sulphur dioxide falls to the ground unconverted. 

Nitrogen oxides are given off by power stations and car exhausts; 
and include both nitrogen dioxide and nitric oxide. In the air, nitric oxide 
quickly converts to nitrogen dioxide, which is itself oxidised and changed 
into nitric acid. 

Many of the thin soils that cover granite or sandy rock in northern 
Europe, Canada and parts of the USA and India have been acidic ever 
since they were formed ten thousand years ago at the end of the last ice 
age. Unable to neutralise acids that arise from natural processes, many of 
these soil contain the equivalent of thousands of years of deposition. 
Natural acid in soils is dominated by carbonic and organic acids. But to 
transfer acidity to surface waters that drain the soils requires mobile nega- 
tive ions to bind to the acid hydrogen ion. The carbonic and organic acids 
do not contain such ions. The strong acids found in acid rain, however do. 
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In particular, the negative sulphate ion in sulphuric acid is mobile within 
the soil and efficiently transfers acidity from soils to surface waters. The 
nitrate ion, too, would behave in this manner if it were not normally taken 
up by plants first. 

Fish, notably brown trout and salmon, have disappeared from thou- 
sands of lakes and several large rivers in Scandinavia since the 1950s. 
The deaths are usually due to aluminium poisoning. All soils contain 
massive amounts of aluminium. The mixture of aluminium and acid in 
lakes and rivers has a profound effect on freshwater ecology. Acid lakes 
are usually crystal clear with luscious carpets of green algae. All this 
green is deceptive. 

Acid waters draining from the soils wash out nutrients and liberate 
aluminium, which the roots of trees may take up. Without essential nutri- 
ents, such as magnesium and calcium, trees strave to death. Sulphur di- 
oxide also directly damages leaves and blocks the stomata on leaves. 

Gases from vehicle exhausts reach levels each summer that are toxic 
to some trees, especially in conjunction with sulphur dioxide. Ammonia, 
as we have seen, efficiently oxidises sulphur dioxide to create the sulphate 
ion. The resulting ammonium sulphate there after forms on the surface of 
vegetation. Ammonia reduces frost-hardiness and ammonium sulphate, 
on reaching the soil, creates both sulphuric and nitric acids. 

The atleast twist in the debate over what killed the dinosaurs is the 
suggestion that acid rain was the culprit. Two geologists from the Massa- 
chusetts Institute of Technology suggest that a large comet hitting the 
Earth at 65 km per second would possibly have led to strongly acidic rain 
falling all over the world. y 

In 1980, the US Congress pressed the government to spend 10 years 
studying the complex causes of acid rain. The National Acid Precipita- 
tion Assessment Programme, in its September' 87 report, remarked that 
though rain, especially in northest of the U.S., was markedly acid, there 
had been few direct short term effects on crops or healthy forests. The 
exceptions usually arose when fog was acidified. Ozone created when 
nitrogen oxides reacted with hydrocarbons in sunlight, had harmed crops 
though. 

The report noted that reductions in emissions of sulphur dioxide did 
not lower the acidity of rain in a liner fashion, because the creation of 
acid rain depends in part on the presence of catalysts. These include pol- 
lutants such as ozone and hydrogen peroxide. 


The only way to ameliorate the effects of acidity in the short term is to 
combine a clean up of the air with dumping vast quantities of linestone in 
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waters and soils and adding fertilizers to forest soils. 


(v) Large-scale Use of Pesticides and Chemical Fertilizers in Modern 
Agriculture 

Large-scale use of pesticides and chemical fertilizers in modern agricul- 

ture in developed and developing countries has widely poisoned land and 

water.* Presently, an effective way to reduce environmental losses due to 

pesticides is by using the controlled release (CR) system.“ Agriculture 

also releases long-lived toxic pesticides into the air. 


(vi) Large-scale deforestation and Environmental Pollution 

Large-scale deforestation has caused a serious environmental and eco- 
logical problem especially in the Third World countries leading to defor- 
estation to the extent of 11 million hectares every year. Excessive defor- 
estation leads to increased floods, soil erosion, silting of rivers, contrac- 
tion of agricultural production areas and eventual desertification and wide- 
spread food scarcity. According to the Brandt Commission Report this 
has deprived thousands of people of their gainful jobs or work, most 
notably in Nigeria, Panama and Bangladesh and also in India specially in 
the regions of Kumaon and Garhwal. The clearing of forest lands has had 
major environmental effects. It reduces the amount of carbon absorbed 
by the great forests and thereby contributes to atmospheric carbondioxide 


increases. 


(B) The Brundtland Report of 1987 on Environment and 
Development " 
The World Commission on Environment, headed by Gro Harlem 
Brundtland, Prime Minister of Norway, was set up as an independent 
body in 1983 by the United Nations.’ Its main task was to draft “a global 
agenda for change” in such a way as to ensure that human progress 
throughout the world would be sustained through development without 


bankrupting the resources of future generations. 
Accordingly, the commission made abroad range of recommenda- 


tions in its report. The Brundtland report is notable for its global percep- 

tion of environmental issues; its recognition that environment and devel- — 
opment are not separate challenges but are inexorably linked; and its , f^ 4 
Sensitivity towards the problems confronting developing nations.” The // b P 
report defines sustainable development as “a process of change in which; e 

the exploitation of resources, the direction of investments, the orientation 
oftechnological development, and institutional change are all in harmony | 
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and enhance both current and future potential to meet human needs and 
aspirations”.'° Sustainable development, therefore, requires that the rate 
of depletion of non-renewable resources should foreclose as few future 
options as possible. To help reorient development policies, the commis- 
sion has made a number of recommendations in the key areas of popula- 
tion, food security, genetic resources, energy, industry and human settle- 
ments. Significantly, it has also recommended institutional and legal 
changes at both national and international levels. 


(C) Global Lobbying to Save Environment 

Today, a large number of environmental activist groups have emerged 
locally all over the world. There are already a large number of interna- 
tional agreements concerning environment.'! These international efforts 
have been seen with suspicion by the developing world." It has been 
argued that such an environmental regime will not only impose a heavy 
cost on the poor countries, but it will also amount to another kind of 
‘imperialism’ where the industrialised countries could dictate the 
industrialising countries what they should be doing." In every interna- 
tional environmental conference with participation from developing coun- 
tries this point has been coming up time and again. Naturally, this has 
created additional scope for the environmental advocacy groups to func- 
tion. 

The industrialised nations like the United States have attempted to 
curtail nuclear energy generation in the third world countries, step UP 
their own energy generation resources based on further emission of green- 
house gases and want to apply uniform standards of curbs in respect of 
greenhouse gases to both energy affluent developed nations and energy 
poor developing nations.'* This is another way of saying that they want a 
regime in which rich nations will continue to remain so while poor na- 
tions should persist to languish in their poverty.'? 

The rich nations had also attempted to put forward the same kind of 
arguments in respect of chlorofluorocarbons which are used on refriger- 
ants and aerosols. Earth's protective ozone umbrella is being ripped off 
by industrial activities. The chief culprit is a group of man-made chemi- 
cals called chloroflurocarbons (CFCs). One molecule of a CFC can 
destroy 100,000 molecules of Ozone.'* These chemicals generated in 
vast quantities in industrialised nations have been released into the atmo- 
sphere over a period of years in spite of repeated warnings of the scien- 
tific community of the world. They have destroyed part of the protective 
ozone layer around the earth which shields the planet from excessive ultra 
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violet radiation reaching it. Such excessive ultra violet radiation causes 
skin cancer and is also believed to affect the production of certain pro- 
teins in plants which are essential to cause photosynthesis which process 
carbon-dioxide to produce vegetation. After realising that their past ex- 
cesses have produced two large holes in the ozone layer (a larger one over 
the Antarctic and a Smaller one over the Arctic), the developed nations 
signed the Montreal Protocol in 1987 which required all nations to cut 
down and finally eliminate the production of chloroflurocarbons by the 
year 2000." But, India has not signed the protocol since the Indian refrig- 
eration industry is in an infant stage. India has suggested that it should be 
compensated if it were to cut down on the production of chloroflurocarbons 
and also new technologies to produce harmless substitutes should be 
made available without undue burdens in terms of costs. They want us to 
change over to HCFC (Hydrochloro Fluoro Carbons) which is only 50 per 
cent as dangerous and also to be phased out, and for that India has asked 
for $ 245,000,000 but they have agreed to give only $ 6.5 million. 

Thus while repairing the environmental damage, it is the concern of 
all nations of the world and also natural justice demands that those na- 
tions who caused greater damage and built up their affluence by pollut- 
ing the environment should pay their due share of the costs of repairing 
the damage.'* Whereas the attitude of the US and other like minded coun- 
tries is that while they benefitted from ravaging the ecology of planet, the 
costs of repairing such damage should be spread out to all countries, in- 
cluding the poorer countries. 

Thus the environmental pollution is a global as well as national phe- 
nomenon. It requires, therefore, international and national solutions, poli- 
cies and laws to contain this problem and further to manage the resources 
to the advantage of mankind. 

International efforts currently and rightly concentrate on the issue of 
greenhouse gases and climate. Preparatory work on a framework con- 
vention on climate change was initiated by the World Meteorological 
Organisation (WMO) and UNEP following a request from the UN gen- 
eral Assembly in 1988 (Resolution 43/53 protection of the Global Cli- 
mate for present and Future of Mankind). The main mechanism for these 
preparations has been the WMO/UNEP International Panel on Climate 
Change (IPCC) established in November 1988. 

The first major report of IPCC in August 1990 summarised the sci- 
entific knowledge, the socio-economic impacts of climate change, and put 
luding a draft of elements of a Frame- 


forward policy response options inc! 


work Convention on Change of Climate. Following extensive debate on 


24 Environmental Pollution & Development 


both technical and political levels at the Second World Climates. Confer- 
ence and its formal intergovernmental negotiations begin by early 1991. 
An international agreement with real impact was signed in Brazil in 1992 
known as the Rio Declaration consisting of 27 principles concerning al- 
most all countries of the world. 

Thus the massive drafting and codification at the international level 
heralded a new era of economically friendly world and legal regime with 
particular emphasis on the commonality of biological and ecological re- 
sources marked the phase between 1972 to 1992 1s In recent times, tak- 
ing note of declarations in Stockholm (1972) and Rio (1992), the polluter 
pays principle for environmental pollution liability has been universally 
applied.'* 


(D) Earth Summit on Environment and Sustainable Development 
(1992) 

The Earth Summit or The United Nations Conference on Environment 
and Development (UNCED) was held at Rio de Janeiro, capital of Brazil 
from 3 to 14 June, 1992. It was the largest international conference even 
in the history of international relations. It was attended by 178 nations 
and more than 20,000 participants. The plenary session was attended by 
130 heads of State and Government. UNCED Chief Maurice Strong de- 
scribed it a “parliament of the planet”. According to the environmental 
experts, this was perhaps the last chance to save our dear planet Earth. 
The success of the Conference depended on the reconciliation of the in- 
terests of North and South. As remarked by Maurice Strong, Secretary 
General of UNCED, “If we fail at Rio, it will be one of the greatest break- 
downs ever in international relations especially concerning North and 
South”. Indeed, “This is our last chance".'? 

The Earth Summit was the culmination of a series of UN Confer- 
ences beginning with the Stockholm Conference on the Human Environ- 
ment in 1972. There was a growing awareness and common concern in 
the world about the constantly increasing degradation of global environ- 
merit. Much of this degradation is due to patterns of production and con- 
sumption in the industrialized couitries. But for the purpose of environ- 
ment, the entire planet Earth, is one and indivisible, Hence the conse- 
quences of degradation of global environment are also shared by nearly 
80 percent of the world population which resides in the developing couri- 
tries. The Rio Conference therefore had discussed the topics such as 
global warming, ozone depletion, climatic changes, biological diversity 
and management of the forests etc. 
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(i) The Agenda at the Summit 
Following were the key issues that were 
sion at the Earth Summit? 

(a) To evolve the consensus 
emission of gases like carbon 
are largely responsible for the green 
global warming. 

(b) To devise a mechanism 
technology transfer (relatin 
energy efficiency etc.) from 


countries easier and cheap. 
(c) To evolve a global funding mechanism for transfer of funds from 


the rich North to the poor south to help the latter spend more on 
environment related projects. 
(d) To emphasize the importance of population control as a major fac- 
tor in reducing the global damage to the environment. 
(e) Toevolvea consensus on preserving the world's forest and its rich 
variety of flora and fauna. 
(f) To evolve a consensus on the "polluter must pay" principle which 
stipulates that the industrialized countries being largely responsible 
for polluting the environment must handle a larger share of the 
financial burden in the cleaning up operations. 
The historic Rio Conference unanimously adopted the major international 
documents, viz. Earth Charter to be known as Agenda 21 which stipu- 
lated a voluminous action plan to promote a global transition towards 
sustainable development;" and the Rio Declaration consisting of 27 prin- 
ciples concerning almost all countries of the global community, and en- 
listing general rights and obligations on environmental protection? 


placed in the agenda for discus- 


on ways and means to cut down on the 
dioxide, CFCs and methane which 
house effect and consequent 


that would make environment — friendly 
g to cleaning up pollutants, improving 
developed countries to the developing 


(ii) Agenda 21 : Action Plan for 21st Century 
This is the longest document consisting of nine hundred odd pages and 


forty chapters. The Agenda is not legally binding but rather an action 
plan for 21* Century. The chapter on International Co-operation for Sus- 
tainable Development in developing countries has four programme areas 
— promote sustainable development through trade liberalisation: trade 
and environment mutually supportive; provide adequate resources to de- 
veloping countries; and encourage macro-economic policies conducive 
to environment and development. Chapter 3 is very significant for the 
third world. [t says that environmental policies should take into account 
those who depend on the resources for their livelihood. This means that 
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the needs of the tribals and village fuelwood collectors cannot be ignored 
while enacting forest laws. Chapter-4 calls on the developed countries to 
curb their wasteful consumption habits and urges the Governments of 
those countries to adopt policies that encourage sustainable consumption 
patterns. Agenda-21 also recognises the necessity for population control 
and urges the governments to meet the basic health needs of the people, 
protect vulnerable groups, reduce health risks from environmental pollu- 
tion, ease the pressure on cities caused by the migration from villages, 
promote mass transport systems, instead of the highly wasteful personal 
transport that has been till now adopted by the developed countries. En- 
ergy efficiency and conservation is an important part of the Agenda. As 
energy use is directly related to pollution, (for example, more cars on the 
roads mean more energy and more pollution), this has also been linked to 
the climatic change. The agenda also calls upon the nations to promote 
renewable and sustainable energy resources but some of the petroleum 
exporting countries have recorded reservations on this. Deforestation and 
Desertification are dealt within two chapters. Forests are recognised as 
having multiple roles and functions and their management has to be sus- 
tainable. Protection of oceans and other water bodies from pollution, and 
protection of the quality and supply of fresh water resources are other 
matters dealt within this section. Chapter 19 discusses management of 
toxic wastes. It calls upon the countries to exchange information on toxic 
chemicals, establish risk reduction programmes and prevent illegal inter- 
national traffic on toxic and dangerous products.? The most contentious 
part of the Agenda 21 related to finance.” There was a wide gulf between 
the views of the developed and developing countries about the proposal 
to establish a special fund for implementing the accepted plan of action. 
According to the Secretariat of the UNCED, sustainable development as 
per programme enshrined in Agenda 21 would cost $ 625 billion annu- 
ally. Out of this $ 200 billion is already spent by South and they would be 
required to raise $ 300 billion from their own resources. Rich nations 
were expected to give the remaining $125 billion, out of which they al- 
ready spend $ 50 billion. The Asian and African countries however, in- 
sisted that the fund should start with a sum of $ 250 billion. As the con- 
ference progressed some of the above differences were narrowed down. 
India proposed a “Planet Protection Fund (PPF)” to help buy environ- 
ment friendly technologies. On 13th June, 1992, as the Earth Summit en- 
tered the second day with heads of States and governments stressing the 
link between environment and development, a contact group of Ministers 
held intense negotiations and finally came up with an agreement to fund 
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environment and developmental programmes outlined in the Agenda 21 
Action Plan. Thus the deadlock over the fund issue was resolved. The 
group of 77 representing the Third World Nations was able to specify 
that the aid administered by the Global Environmental Facility (GEF) 
would not be subject to "no new conditions". As regards the second con- 
tentious point concerning the date when the industrialised nations would 
meet a UN recommendation of donating 0.7 percent of their GNP to in- 
ternational development fund, the Group of 77 wanted the year 2000 as a 
deadline. On the other hand, the U.S., U.K. and Japan wanted the docu- 
ment to be flexible by simply stating “as soon as possible”. Finally a 
compromise was made and the words “the year 2000 or as soon as pos- 
sible thereafter” were incorporated. However, the North succeeded to 
include a clause on subsidized or conditional funds for programmes out- 
lined in Agenda 21. The clause included in a call for new and additional 
resources to help the South implement sustainable development 
programmes may relieve the North of any obligation for direct aid allow- 
ing them to use subsidies and trade agreements instead.” The U.S. Presi- 
dent George Bush agreed to increase environmental aid by 66 percent 
this year. Germany committed between $ 2 to 3 billion more for develop- 
ment aid. The European community made a similar commitment. The 
tota! however did not reach half the said amount if the present aid on 
these programmes was also included. Thus, so far as the funding of envi- 
ronmental programmes, the final result, to say the least, was far from 
satisfactory. In fact, the South was outwitted by the North.?é 

In addition to the above conventions, one of the major achievements 
of the Earth Summit is the adoption of the Rio Declaration which con- 
g almost all the countries of the global com- 


tains 27 principles concernin, 
munity, and enlisting general rights and obligations on environmental 


protection." They are as follows: 

1. Human being are at the cen 
ment. They are entitled to a 
mony with nature. 

2. States have, in accordanc 
and the principles of interna 
ploit their own resources pursu: 
cies, and the responsibility to ensur 
risdiction or control do not cause 

other States or areas beyon 
3. The right to development must 
developmental and environmental needs of pre 


erations. 


tre of concern for sustainable develop- 
healthy and productive life in har- 


e with the Chapter of the United Nations 
tional law, the sovereign right to ex- 
ant to their own environmental poli- 
e that activities within their ju- 
damage to the environment of 
d the limits of national jurisdiction. 

be fulfilled so as to equitably meet 
sent and future gen- 
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In order to achieve sustainable development, environmental pro- 
tection shall constitute an integral part of the development process 
and cannot be considered in isolation from it. 

All States and all people shall co-operate in the essential task of 
eradicating poverty as an indispensable requirement for sustain- 
able development. 

The special situation and needs of developing countries, particu- 
larly the least developed and those most environmentally vulner- 
able shall be given special priority. International actions in the field 
of environment and development should also address the interests 
and needs of all countries. 

States shall cooperate in a spirit of global partnership to conserve, 
protect and restore the health and integrity of the earth's ecosys- 
tems. In view of the different contributions to global environment 
degradation, States have common but differentiated responsibili- 
ties. The developed countries acknowledge the responsibility that 
they bear in the international pursuit of sustainable development in 
view of the pressures their societies place on the global environ- 
ment and of the technologies and financial resources they com- 
mand. 

To achieve sustainable development and a higher quality of life 
for all people, States should reduce and eliminate unsustainable 
patterns of production and consumption and promote appropriate 
demographic policies. 

States should cooperate to strengthen indigenous capacity — 
building for sustainable development by improving scientific un- 
derstanding through exchanges of scientific and technological 
knowledge, and by enhancing the development, adaptation, diffu- 
sion and transfer of technologies, including new and innovative 
technologies. 

Environment issues are best handled with the participation of all 
concerned citizens, at the relevant level. At the national level, each 
individual shall have appropriate access to information concerning 
the environment that is held by public authorities, including infor- 
mation on hazardous materials and activities in their communities, 
and the opportunity to Participate in decision — making processes. 
States shall facilitate and encourage public awareness and partici- 
pation by making information widely available. Effective access 
to judicial and administrative proceedings, including redress and 
remedy, shall be provided. 
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States shall enact effective environmental legislation, environmen- 

tal standards, management objectives and priorities should reflect 
the environmental and developmental context to which they apply. 
Standards applied by some countries, may be appropriate and of 
unwarranted economic and social cost to other countries, in par- 
ticular developing countries. 

States should cooperate to promote a supportive and open interna- 
tional economic system that would lead to economic growth and 
sustainable development in all countries, to better address the prob- 
lems of environmental degradation. Trade policy measures for en- 
vironmental purposes should not constitute a means of arbitrary or 
unjustifiable discrimination or a disguised restriction on interna- 
tional trade. Unilateral actions to deal with environmental chal- 
lenges outside the jurisdiction of the importing country should be 
avoided. Environmental measures addressing transboundary or glo- 
bal environmental problems should, as far as possible, be based on 
an international consensus. 

States shall develop national law regarding liability and compen- 
sation for the victims of pollution and other environmental dam- 
age. States shall also cooperate in an expeditious and more deter- 
mined manner to develop further international law regarding li- 
ability and compensation for adverse effects of environmental dam- 
age caused by activities within their jurisdiction or control to areas 
beyond their jurisdiction. 

States should effectively co-operate to discourage or prevent the 
relocation and transfer to other States of any activities and sub- 
stances that cause several environmental degradation or are found 


to be harmful to human health. 


In order to protect the environment, the precautionary approach 


shall be widely applied by States according to their capabilities. 
Where there are threats of serious or irreversible damage, lack of 
full scientific certainty shall not be used as a reason for postponing 
cost-effective measures to prevent environmental degradation. 

National authorities should endeavour to promote the 
internalisation of environmental costs and the use of economic in- 
struments, taking into account the approach that the polluter should 
in principle, bear the cost of pollution, with due regard to the public 
interest and without distorting international trade and investment. 
Environmental impact assessment, as à national instrument, shall 
be undertaken for proposed activities that are likely to have a sig- 
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nificant adverse impact on the environment and are subject to a 
decision of a competent national authority. 

States shall immediately notify other States of any natural disas- 
ters or other emergencies that are likely to produce sudden harmful 
effects on the environment of those States. Every effort shall be 
made by the international community to help States so afflicted. 
States shall provide prior and timely notification and relevant in- 
formation to potentially affected States on activities that may have 
a significant adverse transboundary environmental effect and shall 


consult with those States at an early stage and in good faith. 


Women have a vital role in environmental management and de- 


velopment. Their full participation is therefore essential to achieve 
sustainable development. 

The creativity, ideals and courage of the youth of the world should 
be mobilised to forge a global partnership in order to achieve sus- 
tainable development and ensure a better futurc for all. 
Indegenous people and their communities, and other local com- 
munities, have a vital role in environmental management and de- 
velopment because of their knowledge and traditional practices. 
State should recognise and duly support their identity, culture and 
interests and enable their effective participation in the achievement 
of sustainable development. 

The environment and natural resources of people under oppres- 
sion, domination and occupation shall be protected. 

Warfare is inherently destructive of sustainable development. States 
shall therefore respect international law providing protection for 
the environment in times of armed conflict and cooperate in its 
further development as necessary. 


Peace, development and environmental protection are interdepen- 
dent and indivisible. 


States shall resolve ali 
by appropriate means i 
Nations. 

States and people shall coo 
partnership in the fulfi 
laration and in the furt 


their environmental disputes peacefully and 
n accordance with the charter of the United 
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ness among the political decision-makers of the world that economic de- 
velopment cannot go in the manner it has been pursued till now. Even the 
environmental activists who lent their wisdom to the meetings as Rio 
have learnt to think of the globe asa whole. The Earth Summit moved 
with a great stride to “save our planet" and Rio is but one moment on à 
long road, a moment which is useful because of the awareness that has 
been created, the decisions that have been taken, the mobilization to which 
it has given rise because today man is still a formidable destroyer.” More 
recently under the auspices of the Global Environmental Facility (GEF) 
there was held a ‘Global Cimate Meet’ conference in New Delhi from 
April 1 to 3, 1998. India strongly urged the developed world to strictly 
enforce stringent emission norms and limit pollutants to prevent an eco- 


logical disaster.” 


2. ENVIRONMENT AND ENVIRONMENTAL POLLUTION 
IN INDIA 


(A) Meaning of Ecosystem, Environment And 

Environmental Pollution 
The world ‘ecosystem’ is shorter version of the phrase ‘ecological sys- 
tem’. The position of Earth on which life exists is termed as biosphere. 
The biosphere consists of ecosystems of wide variety, small and simple, 
large and complex. Each ecosystem is a functioning, dynamic system in 
which the lithosphere, atmosphere and hydrosphere interact with life. 

Environmentalism is variously construed, as a social movement, a 
cluster of ideas based on ecology, à back to nature philosophy, or merely 
a greater interest in environmental affairs. The quality of life in a local 
context has been a unifying factor, as much important as the survival of 
mankind issue in a global context. 

To understand the main issues involved in environmental manage- 
ment" and control. of pollution, it would be worthwhile to understand 
the definition. of the term ‘environment’. The term *environment could 
be defined" as the complex aggregate of all external conditions which 
affect life, development and survival of an organism. The environment 
includes the complex physical, chemical and biological factors surround- 
ing an organism or an ecological community. Such factors act and interest 
with various spec ffect their form, growth, and survival. 
Thus, the environment comprises our air, water and land resources. ici 
unfavourable alteration of this environment I$ called environmental pol- 
lution.’ Thus environmental pollution has been defined” as the 


ies or organism toa 
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unfavourable alteration of our surroundings, wholly or partially as a by- 
product of man's actions, through direct or indirect effects of changes in 
energy patterns, radiation levels, chemical and physical constitution and 
abundances of organisms. These changes may cause environmental pol- 
lution through a combination of factors such as population explosion, 
unparalleled affluence, technological progress and major incidents af- 
fecting health and well being of large number of people.” 


(i) Types of Pollution 

The following types of pollution are generally recognised. These are: 
Water. Pollution: The presence, in concentration higher than nor- 
mal, in natural water ways (lakes, streams, rivers and oceans) of 
dissolved or suspended foreign materials such as silt, chemicals, 
fecal matter, metallic elements, organic material and oil etc. 

2. Air Pollution: The presence in the atmosphere of solid liquid or 
gaseous compound which are not normally present or which arc 
in excess concentration and have no beneficial effect. 

3. Land Pollution: Deforestation, industrialisation, urbanisation and 
indiscriminate use of fertilisers have caused alarming degradation 
of land and environment. 

4. Noise Pollution: The Presence in the open atmosphere or in a 
closed space ofa noise generally considered undesirable except 
by the person who is responsible for it. 


ronment at the point of discharge or downstream of this point 
which have no beneficial effect. 


(ti) Gravity of Environmental Pollution 
The Citizen's Report on environmental pollution states that pollution 


ollution* is as under:— 
p 


Land 
l. Every six months, more too soil gets washed away than has been 
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used to build all bricks houses across the country. 

2. In the highly grazed Shivalik hills six cm. of top soil, representing 
nearly 2400 years of local ecological history, often disappears with 
one monsoon. 

3. Between a quarter to a half of the lands brought under irrigation 
can go out of cultivation permanently because of soil salinity and 


water logging. 


Water 
1. Seventy per cent of all the a 
About 73 million work days a 
2. Before the Yamuna river enters Delhi 100 milliliters of its w: 
contain about 7500 coliform organism. After it received Delhi's 
waste waters the coliform count to 24,000,000 per 100 milliliters. 
3. In a 158 km. stretch of the Hoogly, the average annual yield of 
fish in the unpolluted and polluted zones was 719.25 and 124.94 


tonnes respectively. 


vailable water in India is polluted. 
re lost due to water-related diseases. 
ater 


Forests 
1. Cherrapunjee — the wettest spot on earth and once covered with 


lush subtropical forests is today a barren area. 

2. Though the forest department controls 23 per cent of India's total 
area, only about 10-12 per cent has adequate tree cover. 

3. Overone million hectares of forests are cut every year, according 
to unofficial estimates. Some 0.15 millions hectares of forests are 


lost to development projects. 


Atmosphere RE 
1. Levels of sulphur dioxide in several Indian cities has already ex- 


ceeded permissible limits set by the W.H.O. 

2. About 60 per cent of Calcutta's residents suffer from respiratory 
diseases because of air pollution. 

3. The biggest environmental problem to face the world may come 
in the form of unpredictable climatic changes caused by alarming 
increases in atmospheric carbon dioxide levels. 

Habitat 

1. India's urban population has doubled in the last 20 years. In the 30 
years between 1951 and 1981 Calcutta and Hyderabad have doubled 
their populations. Greater Madras and Ahmedabad trippled, and 


Delhi and Bangalore quadrupled. 
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2. Theurban housing backlog has grown from 2.9 million to 4.5 million 
in the last ten years. 


Wild-Life 

1. With only two per cent of the world's land mass, India possesses 
around five per cent of the known living organism on earth. 

2. Today a significant portion of the 15,000 plant species and 75,000 
animal species found in India are threatened by the pressure of 
human activity on land and forests. 

3. A little over ten per cent of India's flora faces extinction many Spe- 
cies may be lost even before possible values is known to society. 

This clearly implies that problem of environmental pollution'é is not only 
grave but also not limited to any one discipline. It may be economic prob- 
lem. It may be a problem relating to health of human beings. Since 1t 
affects all living organisms, it is a problem in conservation of natural 
resources. Hence, it would be imperative that any effort towards better 
management of environment and to check the rate of pollution would 
have to be multi-disciplinary one. 

Environmental protection and its management thus implies broadly 
two aspects: 

(i) Conservation of natural resources such as water, air, land, forests, 
wild life and fisheries etc.; 

(i) Control of pollution of environment by natural or other causes. 
Obviously environmental protection and its management laws cover not 
only control of pollution but also preservation of natural resources. 


(B) Common Elements that Cause Environmental Pollution 
*Environmental pollutant" means any solid, liquid or gaseous substance 
present in such concentration as may be or tend to be injurious to envi- 
ronment.” These pollutants enter the cycles of land, water and air syS~ 
tems in such concentration as may adversely affect the structure, func 
tion and growth of the biotic components of the eco-system, namely, 
human beings, animals and plants. Hence, to contain the concentration of 
pollutants within the tolerable limits, it is necessary to evaluate the pol- 
lutants in terms of four criterias, namely, (i) the nature and properties © 
the pollutants, (i?) the space, time and context of the emission, (iii) the 
specific environment affected by it and (iv) the impact on ecosystem. This 
calis for eternal vigilance and concerted effort by the Government, busy 
bodies and the public to avert ecocide.* 

The elements that generally cause pollution can be classified into 
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three ‘main categories." In the first category are: elements like carbon, 
oxygen, phosphorus and nitrogen which are vital to all forms of biologi- 
cal life but which can form harmful compounds. In the second category 
are elements like: strontium, uranium and plutonium which cause radio 
active pollution. In the third category are: toxic heavy metals like mer- 
cury and lead and toxic chemicals, like chlorine arsenic used in insecti- 
cides. There are such 16 elements that generally cause environmental 
pollution. How these elements are directly or mainly linked to pollution 


has been shown Table 1: 


Table 1 


Element Main Link to Pollution 


Constituent in Pesticide 


1. Hydrogen 


2. Carbon Constituent in atmospheric pollution (carbonmonoxide) and 
pesticides. 

3. Nitrogen Constituent in photochemical smog 

4. Oxygen Constituent in atmospheric pollution (carbonmonoxide and 


sulphur dioxide) 
Causes water pollution by excessive algal growth. 


5. Phosphorus 
Constituent in atmospheric pollution from coal buming power 


6. Sulphur 


plants 
7. Chlorine Constituent in persistent pesticides 
8. Arsenic Constituent in. pesticides 
9. Strontium Radio-active isotope 
10. Cadmium Heavy metal: water pollutant from zinc smelter waste 
11. Iodine Radio-active isotope 
12. Cesium Radio-active isotope 


13. Mercury Heavy metal, toxic water pollutant from the manufacture of 


some plastics and pesticides 
14. Lead Heavy metal, toxic by-product o! burning gasoline 
13. Uranium Radio-active element 


1G. Plutonium Radio-active element 


Source: G.P. Tripathi, Ecosystem. Pollution and the Man (1984) C.U.L.R. 61 

Thus, land cultivation on a massive scale. urbanisation through the re- 
moval of forests and grass lands, industrialisation, construction of dams 
and canals for water management. extraction of minerals and excessive 
exploitation of other natural resources in a consistent manner is bound to 
reduce the productivity of the ecosystem and induce collapse of the Earth's 
life supporting capacity and thus causes grave environmental pollution. 
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3. SOURCES OF ENVIRONMENTAL LAW IN INDIA 


Environmental standards and values are a concern not only of the plan- 
ners and scientists but also of legislators and lawyers. The legal machin- 
ery with which standards are to be enforced is of great significance for 
pollution control and management of environment. For enforcing envi- 
ronmental standards and for checking their violations, there should be 
law. The environmental law can be derived from two principal sources:*° 

(a) Common law developed by courts through judicial precedents; and 

(b) statute law with the regulations and by laws made thereunder. 
Under the common law, the first source of environmental law, a person 
can sue for nuisance when an act endangers his life, health, property or 
comfort or obstructs him in any way in the enjoyment, of rights common 
to all people. But in many instances of environmental pollution the ques- 
tion may be of public nuisance when the act affects the reasonable com- 
forts and convenience of the general public. Invariably classaction may 
not be possible due to procedural difficulties such as the necessity to 
prove standing to sue and the question whether the complaint had suf- 
fered direct substantial injury. Recourse to judicial proceedings is a very 
costly affair for the ordinary individuals who actually suffer substantial 
injury. Judicial remedy finally settles only dispute between the plaintiff 
and polluter, the rights of many other aggrieved persons remain un- 
settled. 

Statute law, the second source of the environmental law, has many 
advantages over the common law. Statutory law can declare certain ac- 
tion or inaction as offence and lay down deterrent sanctions as well as 
effective remedy. It can provide better opportunities of public participa- 
tion in pollution control agency hearings and avoid dragging people and 
institution to costly and protracted litigation. Above all through the statu- 
tory law the State can rather concentrate on preventive measures than 
confine to remedial action. Thus the common law hurdles can very well 
be eliminated by providing in the concerned statutory law classactions 
and citizens suits. 

The shift in governmental policy towards the sustainable develop- 
ment is clearly reflected in the increased legislative activities in the 
sphere of environmental protection. Through the constitution (Forty- 
second-Amendment) Act, 1976, the policy of environmental protection 
was given constitutional status. Article 48A, was added to the directive 
principles of state policy and imposed on the state the responsibility to 
protect the environment: “The State shall endeavour to protect and im- 
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prove the environment and to safeguzrd the forests and wild life of the 
country". Article 51A imposes a similar duty on all citizens. The amend- 
ment also moved "Forests" and "Protection of Wild animals and birds", 
from the state list to the concurrent list. 

Parliament can make laws with respect to the matters contained in 
the Union List " of the Seventh Schedule and State Legislature with 
respect to matters contained in State List.? But Parliament and the State 
Legislatures are competent to make laws with respect to any of the mat- 
ters contained in the Concurrent List ofthe Seventh Schedule." How- 
ever, Article 246 makes parliamentary legislation on the matters in the 
Concurrent List paramount. According to Article 248 residuary powers 
of legislation are also vested in Parliament. Article 252 of the Constitu- 
tion enables Parliament to legislate for two or more States by consent." 
ers the Parliament for exclusive legislation even 


Article 253 also empow 
on the matters enumerated in the State List for implementing any treaty, 


agreement or convention with any other country." 

Statutory provisions aimed at protecting the environment and con- 
trol of pollution are found in more than 200 Central and State laws. In 
most of these statutes, however, environmental concern is only inciden- 
tal to the main objective of the enactment“ Despite a large number of 
enactments, this piecemeal approach to curb environmental degradation 
proved inadequate and unsuccessful. In the early 19705, India entered 
into a new era in the field of environmental legislation, with Parliament 
enacting laws specially aimed at conservation and protection of environ- 
ment such as the Wild Life (Protection) Act 1972 and the Water (Preven- 
tion and Control of Pollution) Act 1974. These laws represent the country's 
first effort to deal exclusively and comprehensively with environmental 
issues. Completing the core of India's environmental legislation, the Par- 
liament enacted the Forest (Conservation) Act 1980, the Air (Prevention 
and Control of Pollution) Act 1981 and the Environment (Protection) 
Act 1986. Thus, today the effective source of environmental law is the 


enactment of law by legislature. 
4. Possible Solutions to Control Pollution 


it becomes necessary to see 
t? How can social or private 
formity? There are at least 


Having outlined the problem of pollution 

what can be done to reduce and eliminate i 

benefits and costs be brought into closer con 

three ways to solve the problem. These are: 
(i) Direct Regulation 
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(ii) Subsidization 

(üi) Incentive Pricing 
An efficient solution would undoubtedly involve all three techniques along 
with *best practicable means' (6 pm) approach of pollution control. 


(A) Control of Pollution Through Direct Regulation 

The traditional approach to control environmental pollution has been le- 
gal regulation. As and when a country faces with a serious problem of a 
rolling tide of polluted water and air, the spontaneous reaction of the 
country is to pass a law ordering the dirty water and air to half. But, law 
done does not necessarily assure compliance. 

One of the difficulties with pollution control laws is that very oftenly 
they are too sweeping in nature. To control pollution, laws will be en- 
acted frequently that demand an inappropriate standard of pollution con- 
trol or fail to provide financial burdens which law entail. It is an estab- 
lished fact that laws will be ignored or violated if they involve substan- 
tial inconvenience or widespread heavy economic loss for too many in- 
dividuals or group of persons. Violations will be very blatant if there are 
inadequate detection and policing systems. Hence, some automatic or 
self-regulating enforcement mechanism is necessary for the proper imple- 
mentation of such laws. In the absence of adequate inspection and en- 
forcement, anti pollution laws will not be adhered to until they provide 
direct benefits for the porential violators offsetting the expense of com- 
pliance.*’ 

Proper observance of antipollution laws becomes more difficult when 
it involves financial sacrifice.“ In some cases, an inevitable result of such 
laws is that some industries even has to stop their production. Because, 
the installation of pollution control equipment will mean increased costs 
of production and lower profits. The economic losses necessitated by 
pollution control mechanism are usually weighed against the possibility 
of having to pay a legal fine for violation of the pollution law. So when 
the fines are very low and the costs of pollution control are very high, 
the laws will be enforced so poorly that polluters frequently prefer to 
continue with their violations. 


(B) Control of Pollution Through Subsidization 

To raise the likelihood of compliance among polluters to implement 
antipollution laws, it is necessary to give them some kind of subsidy. 
Such subsidy could take the form of tax credits also. However, in some 
cases the polluter could be provided with supplemental funds that would 
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otherwise not be available to him. The governmental subsidies may take 
the form of loans and grants to eliminate pollution. 

There are many different kinds of tax credit that may be available for 
industrial polluter.“ For example, a more rapid write off may be allowed 
ofthe cost of industrial pollution treatment equipment from profits. Some 
tax jurisdictions may go further and permit a deduction from the tax base 
if such equipment is purchased. 

However, between a tax credit for investment in pollution control 
and a subsidy for the same purpose, this author would prefer the tax credit, 
because a subsidy for investment tends to discourage the use of other 
pollution control techniques. For example, in some cases instead of a 
capital expenditure for some pollution control device, air pollution might 
be better controlled by switching to nonpolluting fuels, that is, from 
coal to gas. This author also fears that the use of subsidies to prevent 
pollution could lead to a kind of gamesmanship on the part of polluters. 
By pretending to open up new and dirty blast furnaces, some industrial- 
ists may be able to coerce payments for projects they did not really intend 
to build. Thus subsidies may not be warmly appreciated by other the 
payers, who may recent the diversion of their funds to the private use of 


industrialists. 


(C) Control of Pollution through Incentive Pricing 
A third and somewhat novel solution is to utilize a system of economic 
incentives so that the polluter is forced to come to terms with the social 
costs of his pollution. This is called *internalization' — the creator of 
environmental disruption is made to bear himself (or internalize) the 
costs which previously he had passed on to society at large. Some 
economists rightly argue that only when the private costs of the polluter 
are also adjusted to include the social damage caused by his pollution 
will be willingly do his best to clean up his effluent. However, depend- 
ing on the nature of his pollution and the possibility of joint action with 
several polluters, the polluter can decide himself without the need of a 
government edict whether or not it is cheaper to clean up his own pollu- 
tion or to join in some cooperative effort. Though there are formidable 
technical difficulties involved in implementing such a proposal, but it 
has considerable merit, at least as a supplemental measures along with 
legal regulation and governmental financial aid. 

The assessing group must be able to calculate the damage created 
by a given polluter and charge be made in proportion to the damage cre- 
ated by the resulting air and water effluent. Once that information 1s 
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calculated into the cost calculations of the particular producer, the 
system will be largely self-sufficient and self-correcting. The polluter will 
then have before hima tabulation of all his costs. If it is determined that his 
pollution has had no negative effect on the rest of the society, the pro- 
ducer can be allowed to operate as before. If damage has clearly been 
caused, then the polluter should be made to pay the extra costs for pollu- 
tion control. Once the polluter comes to know the value of his damage, he 
has several choices: 

(a) He can cut back production and thereby eliminate the pollution. 

(b) He can instal control. equipment himself — profitably — if the 
operating cost of the equipment plus amortization is less than he 
penalty he would have to pay for his pollution. 

(c) Ifit is cheaper for him to pay the penalty than cut back or reduce 
his pollution, then he simply would pay the damage fees to an 
outside body which would in this way acquire income to finance 
its own pollution control. 


(D) Best Practicable Means for Pollution Control 

In deciding what solution of pollution control is to be applied in a par- 
ticular process or an individual work, a balance has to be struck between 
the cost and benefits of pollution abatement for industry and society. 
Reasonably and most appropriately ‘best practicable means?! (6 pm) of 
pollution control is to be adopted and regard being given in this method, 
among other things, to local conditions and circumstances, current state 
of technical knowledge and financial implications. The bpm for a par- 
ticular process or an individual work is formulated by the control agency 
after consulting with the particular trade associations, research 
organisations, the affected persons in the locality and the industry.” 

In adopting bpm for controlling environmental pollution under the 
codified laws as well as for introducing meaningful environmental im- 
pact studies there need to be a strong inspectorate under the authority of 
the Pollution Control Board consisting of experts who can understand 
and find appropriate solutions for the problems as and when they arise. 
Really, such an inspectorate will be helpful in bringing the effected in- 
terests to a closer participation in the decision making process as well as 
also making the Board itself understand the problems in a more objec- 
tive and realistic manner. 

Thus in view of the realities of pollution control requiring a continu- 
ing balance between the costs and benefits of pollution abatement for 
industry and society, it may rightly be said that the bpm provides a flexible 
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formula. The pollution control law, therefore, should provide forthe bpm 


approach to pollution control and a strong infrastructure of an indepen- 


dent inspectorate.? 


5. ENVIRONMENTAL MANAGEMENT 
ANDDEVELOPMENT 


In developing countries like India before the United Nations Conference 
on Human Environment in 1972 in Stockholm, the dominant thinking 
was that the demands of environmental management were fundamen- 
tally antithetical to development. Such management was actually seen 
as a major constraint in the attempts to achieve rapid economic growth 
and increased productivity. Further, it was asserted that environmental 
problems created by the development process were simply part of the 
cost which developing countries had to pay in order to raise the standard 
of living of their growing population. Thus, the developing countries in 
their national efforts to ugment the economic development had gener- 
ally ignored the environmentally adverse consequences of that process. 
The main consideration has been to create avenues for generating for- 
eign exchange and employment for their growing population. 

In our view, there is no conflict between environmental manage- 
ment and development because, ultimately, both are meant for ensuring 
that present and future generations must enjoy decent living standards. 
Rather, environmental management is imperative for rational develop- 
ment. A development process that ignores the ecological dimension ulti- 
mately undermines the quality of life of a country's population and its 
future development capacity. 

The process of economic development and transformation entails 
exploitation of natural resources of a nation, which if indiscriminate may 
result in depletion of those resources to the extent thereby compromising 


not only the ecological balance but also the quality of life now and in the 
future. In the long run, indiscriminate exploitation of natural resources 
may even impair the nation's very development capacity. Environmen- 
tally degrading consequences of the development process are generally*: 


(i) irrational land use practices may result in soil erosion with adverse 


impact on soil fertility and water quality; i 
(i) use of fertilisers and pesticides for increased agriculturel pcd 
tion pose the danger of water pollution through chemical resi m 
with possible harmful impact on human health, plant and anima 


life; 
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(iii) the process industrialisation leads to generation of deleterious by- 
products whose effect for environmental degradation is immense 
— the production of effluents without proper treatment and dis- 
posal mechanisms, the uncontrolled emission of fumes and par- 
ticles by factories undermine human, plant, animal life and thus 
upset delicate ecosystem. 

Now the question arises: How to achieve development without 
impairing the quality of environment. Whereas market forces have 
historically contributed to the irrational exploitation and processing of 
basic natural resources, they have also been found completely incapable 
of anticipating and controlling the adverse consequences of those pro- 
cesses.” Hence, the imperatives of development in the Third World dic- 
tate a revamped role of the state. Its agenda should be the formulation 
and implementation of policies, programmes in such a manner that will 
mediate to strike a proper balance between the process of economic 
transformation for development, the demands for rational exploitation 
of natural resources and a sound environment. The concept of environ- 
mental management therefore, means all measures taken by the state to: 

(i regulate the use and development of natural resources: and 
(i) anticipate and control the environmentally adverse consequences 
of the development process.5* 
In most of the developing countries, the environmental management has 
received only cursory attention and that is so because of the following 
two reasons: 

First, development has been conceived in terms of mere rapid eco- 
nomic growth and increased productivity whereas an improved quality 
of life for the public at large has been ignored.*? In this context *environ- 
mental management’ has been taken to mean as a constraint on ‘devel- 
opment' because of its supposedly onerous restrictions upon the actors 
in the development process. Hence, exploitation of natural resources 
goes without rational resources management policies and programmes.” 
Similarly, industrialisation takes no count of the effect of industrial pro- 
cesses on the economic system and little attention is paid for anticipating 
ecological costs, side effects of development projects and programmes 
or for incorporating such considerations in the development planning pro- 
cess." 

Second, the effects of environmental degradation, generally, do not 
appear immediately, but are long term consequences in most cases. On the 
other hand, demand for economic growth and development is immediate. 
It is partly due to this disparity that the problem of developing countries 
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is how to achieve rapid economic growth and not how to deal with the 


consequences of that process. 
Thus the fallacy, generic in the all developing countries, that environ- 
a constraint on development is a consequence of 


mental management is 
hose primary objective is the realisation 


‘development’ patterns and ideas wi 
of short-term economic gains only. 


6. ROLE OF ENVIRONMENTAL LAW IN DEVELOPMENT 


Environmental law has a very important role to play in the development 
process.* It ensures the incorporation of environmental considerations 
in development planning on ecologically acceptable lines. Thus the wider 
role of environmental law in this context is three dimensional. 

(i) It can provide institutional mechanisms for the allocation of natu- 
ral resources, norms regulating development and the use of those 
resources and normative structures for environmental management. 
Thus the primary concern of the law at this level is to ensure that devel- 
opment and use of resources are accompanied with appropriate manage- 
ment measures which will preempt waste and the environmental degrada- 
tion resultant upon waste. 

(ii) It can fix normative standards and provide sanctions in respect of: 

(a) the disposal of the waste by products of the development process; 
and 

(b) the sale and use of new technology in the production process. The 
main and appropriate objectives at this level are, first, that the 
waste by-products are subjected to appropriate waste treatment 
processes before being discharged into the environment and, sec- 
ond, that the introduction of new technology in production does 
not impair the quality of the environment. . 

(iii) It can provide anticipatory mechanisms for environmental im- 
pact assessment for anticipating and pre-empting the environmentally 
adverse consequences of the development process.“ The mechanism 
ensures that ecological costs and side-effects are properly considered in 


appropriate decision making processes. The law, at this level, creates in- 
stitutions and confers powers on them to examine the nature of pro- 
posed development projects, assess their probable impact upon envi- 
ronment and ensure that appropriate and adequate measures for — 
mental protection are built into such projects before they are executed. 
Thus environmental law can play an important role in development pro- 
cess and in preventing degradation of environment and consequent ero- 
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Sion of our natural resource base. 
7. A PLEA FOR TEACHING ENVIRONMENTAL LAW 


The growth and development of Environmental Law and Urban Law have 
been influencing considerably our notions of individual freedom to own 
and use private property. Today property is more of a liability and en- 
tails a social responsibility too onerous to discharge. To achieve national 


very surprising that Law Faculties in our country have been ignorant of 
developments of such a far reaching importance. 

Mr. Justice Muthuswami Iyer had regretfully pointed out the pov- 
of the legal curricular as early as in 1885 in the following words:— 
“Law is hitherto studies in this Presidency more as an art founded 
on certain arbitrary and technical rules than asa science which 


consists of Principles laid down for Protecting human interests in 
various life relations ."5? 


The importance of teachin: 
ian Universities should bea 
of pollution of air and water i 


aspects.®: 
(a) Town and vill 
(b) Water supply 
(c) Collection and d 
(d) Lightandair 
(e) Pollution of Streams, lakes and beachess 


age planning 


isposal of community wastes 
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(f) Industrial environment 


(g) Hygiene of the rural environment. 
It also suggested adoption of suitable measures for organisation and 


administration of the control machinery and for training the personnel to 
make the pollution control and environmental hygiene programme a Suc- 
cess.” Since then a large number of relevant legislations have been en- 
acted." and also there is another significant development which elevated 
the national concern for pollution free environmental to the Constitu- 
tional status.” 
It is in this background that teaching of environmental law in Indian 
universities is very necessary. Law curriculum needs to be redrafted, so 
as to include environmental law at LL.B. and LL.M. stages. In LL.B. 
classes a suitable place can be given by teaching ‘it either as optional 
paper or along with the paper on the law of torts.? At the LL.M. Stage 
this paper can be taught as optional. Thus the traditional private client 
oriented law curriculum must now be broadened to include greater em- 
phasis on public and environmental law. University Law Departments 
should now establish better links with the environmental and social sci- 
ences so as to encourage their students to seek better training in these 
and other relevant subjects. The scope of environmental law needs to be 
clearly defined. 
Further, it is earnestly urged that the Bar Council of India should 
formulate a model syllabi covering various aspects of environmental law 
with the aim to include in the syllabi not only local statutes as a part of the 
aw but also to cover related aspects of international and com- 
r details of the aspects of be covered for teaching 
could be worked out and decided by each University keeping in view 
the local needs of the State. Environmental law is probably the most 
important area throwing unlimited challenge to the student of the day. 
The Faculty of Law of the University of Saugar has already taken up 
the matter of teaching environmental law. Special paper on environmen- 
tal law is required to be written in LL.B. Part III anda proposal is already 
on record to teach environmental law along with law of torts. At LL.M. 
level, there is already a full fledged paper on environmental law. 
University of Cochin, Department of Law has introduced environ- 
mental law at LL.M. level. Environmental law was made an optional 
paper under administrative law specialisation in the LL.M. course from 
the year 1980 onwards. Research in environmental law is also in progress. 
Similarly, the doctoral programme is going on in many other universities 


of the country.” 


municipal l 
parative law. The furthe 
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The Banaras Hindu University offers environmental law as a paper 
even at the LL.B. stage. This was introduced as a part of the LL.B. cur- 
riculum in the 1970s and in 1978 ai the LL.M. level too. 

Itis indeed gratifying to note that the Government of India realising 
the importance of the subject has created a separate department for en- 
vironment and ecology in 1980 and the integrated Ministry of Environ- 
ment and Forests in 1985 and is initiating measures to teach a course on 
environmental law and this is an appreciable trend for the country. 

Recently, the UNESCO is likely to put out a common core curricu- 
lum for environmental education in all the member States,” it was 
indicated at an international consultation meeting organised in New 
Delhi by NCERT in cooperation with UNESCO and the International 
Education Programme (IEEP) from April 18-23, 1990. More recently, 
the Bar Council of India has introduced ‘Environmental Law as a com- 
pulsory subject in LL.B. courses throughout the country from the Aca- 
demic Year 1998-1999. Further, the Bar Council of India has directed 
that the Curriculum Development Centre Report (1988) commissioned 
by the UGC may be followed by the Universities while preparing the 
syllabi for the various courses of LL.B. classes.” 


8. PROPOSED SYLLABUS FOR TEACHING 
ENVIRONMENTAL LAW AT LL.B. LEVEL” 


Unit-I (10)” Environment : Concept and Issues 


1. What is environment? Air, Water, Land, Sunshine, Flaura and 
Fauna; its importance as life-supporting systems. 

2. How is it important for human survival? Scientific Evidence-Inter- 
disciplinary nature of the subject. 

3. 


How does environmental degradation occur? *Environmental Prob- 

lem", Nature and Dimensions; 

4. (a) Air (b) Water (c) Soil (d) Noise (e) Human Settlement System 
Green House Effect-Ozone layer depletion-Nuclear Wastage-En- 

vironment Impact Assessment. 


5. Whatare the effects of various types of environmental pollution on 
health? 

6. What is 'sustainable development, 
amples. Movement from 
agement”. 


‘Ecological balance’ — Ex- 
“Pollution Control" to “Ecological Man- 


Jurisprudence of Global and National Environmental Law 47 


Unit-II (15) Environment and the Law : National and International 
Perspectives. 
1. Environmental policies of ancient societies — Man and Nature in 
Indian Jurisprudence-Lessons for Environment Planners. 
2. Common Law remedies against environmental Pollution — (a) Tort 
Law (b) Industrial Law (c) Criminal Law 
3. Indian Constitution and Environment Protection — Fundamental 
Rights and Duties —Environment Policies of Government. 
4. International concern for environmental protection — U.N. initia- 
tives — International Law and standards. 
5. Proposals for global co-operation and their statu: 
adoption in law. 


s and strategies for 


Unit-III (2) Legal Enforcement of Environmental Norms and stan- 
dards 

1. Water Pollution — Law and Administration. 

2. Air Pollution — Law and Administration. 

3. Land use controls for prevention of environment degradation. 
(i) Forest policy and law. 
(i) Fisheries and Wildlife management through law. 

(ii) Human settlement laws in urban and rural areas. 

(iv) Agricultural diseases control through chemicals and pesticides. 
(v) Mining laws and management. 


4. Noise pollution and legal responses. . 
5. Nuclear energy development and legal controls. 


Unit-IV (15) Towards Environment — Friendly Development : Role 


Law and Policies 
1. Strategies for better enforcement of environment laws. 
2. The Environment Protection Act, 1986 and its enforcement. 
3. The Consumer Protection Act in Environmental Management. 
4. The Public Liability Insurances Act in Support of Environmental 


Protection. 


Constitutional Jurisdiction in environmental regulation. 


5. 

6. Fiscal and monetary measures to protect environment. 

7. Voluntary social action and role of law in environmental protec- 
tion — Awareness building, social mobilisation. 


International enforcement : technology, cost and Co-operation. 


co 
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Reading List : 
l. Books. 
2. Reports. 
3. Judicial Decisions. 
4. Articles and Research Notes. 


9. REVIEW 


From the foregoing discussion the conclusion emerges that the next hun- 
dred hundred years may evolve into the centur 
during which most Societies shift from guns and butter to butter and 
trees. However, all this comes not à moment too soon if we are to save a 
failing planet. 

Environmental consciousness as we know today took shape in the 
late 1970s and early 1980s.” At that time the Third World was only tan- 
gentially aware of the perilous effects of large-scale. industrialization, 
modernization and high technology fixation. The developing countries 
have modelled their developmental processes on the structures prescribed 
by the West — an addiction that has become so difficult to give up. They 
have been criticised for this and told to share the responsibility for envi- 
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hard pressed for foreign exchange as they are, have generally allowed the 
depletion of their forests to fulfil the needs of advanced countries. For 
example, in Brazil the evergreen rain forests have been razed to the 
ground to set up pastures for cattle which provide cheap beef for the 
North American fast food chains and charcoal for smelting local iron for 
export. 

Despite the resistance offered by the anti-environmental movement 
both in advanced as well as developing countries, committed environ- 
mentalists, conscious politicians and concerned intellectuals have been 
able to win certain battles. The signing of Montreal protocol in 1987 and 
the bending of the advanced nations to the demands of the Third World 
to phase out CFCs (the so-called chemicals of prosperity) at the London 
Conference on environment in June 1990 and the holding of Eco 92 
Public Forum in New Delhi in Sept. 1990 as a prelude to the UN Confer- 
ence on environment which was held in Brazil in 1992, have shown that 
the citizens of the world cannot remain silent any longer. 

The Indian action for the setting up of *environmental courts' to 
deal with anti-green crimes has also evoked great attention.” The Indian 
government has recently set an example for other Third World nations by 
imposing a fine of Rs. 1 crore on one of its own agencies — the Oil & 
Natural Gas Commission (ONGC) for violating the Environmental Pro- 
tection Act at its drilling site in West-Champaran (Bihar). The people of 
the developed world have also woken up not only to their specific prob- 
lems but have shown great interest in the problems of the developing 
countries. For instance, some Japanese NGOs who having been success- 
ful in forcing their government in Tokyo to withdraw funding of India's 
Sardar Sarovar Project, have now turned to the World Bank for the same. 

However, according to a study conducted by the non-profit Institute 
for Energy and Environmental Research, the chemical methyl chloride 
has not yet been regulated by the international agreement signed in Lon- 
don in June 1990 to phaseout chlorofluoro-carbons and other ozone-de- 
pleting industrial chemicals. Hence, we need additional steps to protect 
the ozone layer and some of these steps should involve the reduction of 
methyl chloride emissions. Today, the methyl chloride is the largest 
unregulated source of ozone-depleting chlorine. 

Environmental problems at the global and national levels as ex- 
plained earlier, centre on human activities which adversely affect the at- 


mosphere, oceans and land, ranging from global warming and ozone 
depletion, to deforestation and soil erosion, contamination of fresh water 


- 1 80 
resources and urban air pollution. 
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In the international conventions and venues in relation to environ- 
ment, the developed nations have emphasised more the broader issues 
such as global warming, biodiversity and ozone depletion etc. Whereas 
many developing countries have been more concerned about issues such 
as soil erosion, water pollution, urban air pollution and desertification, 
which impinge on the relationship between environment degradation and 
poverty. 

Concern over the need to integrate environmental and development 
issues has been felt in a range of international conferences and reports, 
including the UN Conference on the Human Environment in Stockholm 
(1972), the publication of World Strategy (1980) and Our Common Fu- 
ture (1987), Caring for the Earth: A. Strategy for Sustainable Living (1991), 
and UN Conference on Environment and Development (1992). The of- 
ficial product of the Earth summit (1992) resides in five agreements 
embracing: the Framework Convention on Climate Change, the Con- 
vention on Biological Diversity, Agenda 21, The Rio Declaration and the 
Forest Principles. The goals ofthe 1992 UN Earth Summit at Rio Marked 
a turning point in international thinking not only on the environment but 
also the internationship of poverty, economic growth and environmental 
degradation. 

" Various branches of United Nations have played a major role in ini- 
tiating policies on sustainable development. The rise of the Global Envi- 
ronmental Facility, represents an attempt to bring about collaboration, 
on financing global environmental problems, between the World Bank, 
the UN Development Programme (UNDP) and the UN Environment 
Programme (UNEP). The role of international institutions and interna- 
tional venues in initiating sustainable development can not be divorced 
from the political economy of the development process.*! 

The negotiators breathed a heavy sigh of relief when the 1 1 day ne- 
gotiations during Kyoto Conference in Japan on greenhouse gas emis- 
Sion cuts came to an end on Dec. 1, 1997. The Conference attended by 
160 countries and over 300 NGOs, turned out to be a historic one with 
member countries signing a major global emission reducing agreement. 
It is for the first time in history, the world has committed to roll back 
emissions of carbon dioxide gas and five other earth-warming pollutants 
below 1990 levels, Of the Proposed overall cut of 5.2 per cent, the US has 
agreed to cut greenhouse gas emissions by seven per cent, Japan by six 


percent, and the Union of European by eight per cent below 1990 levels, 
between the years 2008 and 2012. 


However, the US Senate has made clear ihan without "meaningful" 
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commitments from developing nations, it would not ratify a global warm- 
ing treaty. The United States did win the right to keep in the treaty so- 
called ‘Emission Trading’, at least in principle. The furious debate over 
Emissions Trading was the worst of the meeting, with China saying it 
involved "human rights" and the US insisting it was essential. The devel- 
oping world fears rich countries could sidestep emissions reductions by 
buying pollution rights through the trading mechanism. Under the plan, a 
country can buy the unused portion of another nations emission limits to 
technically lower its own levels.** 
The highlights of Kyoto Summit (1997) are: 
(i) Commits nations to rolling back emissions of 6 greenhouse gases." 
(ii) Reduction to be attained in a time-frame of 2008 to 2012. 
(iii) US to reduce emissions to 7% below 1990 levels; Europe to cut 
back by 8% and Japan by 6%. 
(iv) Twenty-one other industrialised coun 
ing targets over same time-frame. 
(v) Industrial nations can trade ‘emissions quotas’ among themselves. 
(vi) US fails to extend binding commitments to developing countries 
a provision that would have allowed Third World nations to opt in 


under mandatory reductions. 


tries will meet similar bind- 
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CHAPTER TWO 


Environmental Policy and People's Movement 
for Environmental Protection 


1. INTRODUCTION 


The tragedy at Bhopal in which more than 3300 persons were killed and 
about two lakh others affected in the world's worst industrial disaster on 
December 3, 1984, when deadly Methyr-Iso-Cynate (MIC) gas leaked in 
huge quantity from the Union Carbide's Bhopal plant.' On the other hand, 
the plight of the women in the village of Roli in western India, who spend 
4-6 hours collecting firewood out of a total working day of 13-14 hours,” 
are palpable warnings of the environmental degradation which threatens 
every Indian citizen today. 

Indeed, the major environmental problems in India which really 
threaten our society today are frightful in their range and severity.’ On 
one hand, there are the problems we share with the Third World coun- 
tries such as an acute biomass shortage which threatens to disrupt the life 
styles of a vast majority of rural households surviving in a biomass-based 
subsistence economy. On the other hand, we face the problems associ- 
ated with an industrialised society such as air and water pollution, dis- 
posal of highly toxic industrial and nuclear wastes and acid rain etc. 

` Recently, with the increasing magnitude and range of environmental 
problems, the Central Government's policy has shifted from "environ- 
mental protection versus development" to "compatibility and interdepen- 
dence of environmental protection and economic development." In the 
early 1970s, environmental protection was seen as a goal conflicting with 
development priorities.* While addressing the UN Conference on Human 
Environment in Stockholm in 1972, Mrs. Indira Gandhi the then Prime 
Minister of India clearly expressed this attitude when she asked: "How 
can we speak to those who live in villages and in slums about keeping in 
oceans, rivers and air clean when their own lives are contaminated at the 
source?" But, in the ensuing decade, India has actually developed a new 
attitude which recognises the compatibility and interdependence of envi- 
ronmental protection programme and economic development. 
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Thus the scope of this chapter is limited to study India's environmen- 
ts with a view to review them 


tal policies and environmental movemen 

and to make relevant suggestions for environmental protection and to 
ensure that human progress would be sustained through development 
without bankrupting the resources of future generations. 


2. ENVIRONMENTAL POLICY 


f the values which a person or a association of 
persons or institutions — legal, governmental and social — consider it as 
important in their relation with one another. Hence, environmental poli- 
cies have to be formulated in the crucible of social mores and values — 
the public opinion representing the view of both the elite expert and the 
lay public. Of all the values preservation of the natural and man-made 
environment is the paramount consideration on which environmental 


policy of a nation should be structured. 


Policy is the sum total o 


al Policy Under Five Year Plans 
The environmentalist movement in India came up in the seventies and 
has assumed recognisable proportions during the eighties. The outlooks 
of the developed and developing countries towards environmentalism 
differed. While environmentalists in the West had fixed their sights on 
the objective of upholding and promoting the quality of life, the govern- 
ments and the vast majorities of people in the developing countries pre- 
ferred the subsistence of the masses of poor people to the promotion of 
the quality of life ofa few. However, the effects of environmental neglect 
first came to be perceived in the developed world, their experience is a 
pointer to the developing countries like India. Hence, in our develop- 
mental planning and efforts, we should not repeat the mistakes which 
marked the progress of the developed world. The patterns of growth that 
we adopt have to be imbued with the realisation that there are limits both 
in time and in space to the exploitation of the environmental resources. 
The essence of sound growth and development lies in a happy blend 
of the realisation of the physical outer limits to the exploitation of envi- 
limits to human needs and aspirations. 


ronmental resources and the inner MH sent 
The whole exercise of growth with social justice aims at providing the 


millions of our country with at least the bare minimum of these necessi- 
ties consistent with human dignity. Environmental policy in India has to 
be understood in this context. Environmental policy and solution adopted 
elsewhere cannot be applied uncritically to the Indian conditions. The 


(A) Environment: 
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qualitative and quantitative aspects of the pollution problems obtaining 
in India should be fully understood and environmental policies tailored 
accordingly. 

Considerable damage has already been done to our environment — 
waterlogging and salination of agricultural land due to continuous irriga- 
tion and fertiliser use, desertification, over grazing of pasture land, denu- 
dation of forest areas leading to soil erosion and other ecological prob- 
lems, pollution of rivers by industrial effluents, submergence of valuable 
forest lands by dams, the growth of slums and extinction of greenery due 
to over-urbanisation. There is no time to be lost in taking effective steps 
to ensure that these and other threats to environment are effectively tack- 
led. Thus commitment to environmental protection need not necessarily 
militate against development or vice versa." . 

There is no denying the fact that environment was not given high 
priority and sufficient recognition in the plans until 1968, but the impor- 
tance of the subject had been realised quite early. It was in June 1948 that 
the Ministry of Health of the Government of India had appointed the 
Environmental Hygiene Committee with wide ranging terms of refer- 
ence. The Committee submitted its report in 1950 and made significant 
recommendations, among others, on these aspects: town and village plan- 
ning: water supply; collection and disposal of community wastes; light 
and air; pollution of streams, lakes and beaches; industrial environment: 
hygiene of the rural environment. 

It was in the Fourth Five Year Plan (1969-74) when environmental 
issues were given high priority and were highlighted in the following 
words: 

It is an obligation for each generation to maintain the productive 

capacity of land, air, water and wild-life in a manner which leaves its 

successors some choice in the creation of a health environment. The 
physical environment is a dynamic, complex and inter-connected 

‘system in which any action in one part affects others. There is also 

the interdependence of living things harmonious development rec- 

ognizes this unity of nature and man. Such planning is possible only 
on the basis of a comprehensive appraisal of environmental issues, 
particularly economic and ecological. There are instances in which 
timely, specialised advice on environmental aspects could have helped 
in project design and in averting subsequent adverse affects on the 
environment, leading to loss of invested resources. It is necessary, 
therefore, to introduce the environmental aspect into our planning 
and development. Along with effective conservation and rational use 
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of natural resources, protection and improvement of human envi- 


ronment is vital for national well-being.* 

The Draft Fifth Five Year Plan (1974-79) laid emphasis on having 
close association of the National Committee on Environmental Planning 
and Co-ordination (NCEPC) with all important industrial decisions so 
that environmental goal could be achieved. The NCEPC will co-ordinate 


efforts to develop standards for the emission of pollutants and other fa- 
into environmental and eco- 


cilities to monitor them. To provide research 
logical problems, a number of research schemes have been funded by the 


NCEPC. In the context of protection and improvement of environment, 
the plan stressed that there should be a dynamic programme to develop 
forestry and improvement of degraded forests. According to the plan, the 
special efforts will have to be made to undertake project formulation in 
the forestry sector and strengthening of State Forest Departments. As 
regards industrial development and environment the plan states: 

It has to be ensured that the pursuit of developmental goals does not 
lead to reduction in the quality of life through deterioration in envi- 
ronmental conditions. It is, therefore necessary that in the rational 
development of industrial activity and in the utilisation of natural 
resources, due weight is given to the impact of such activity on the 
environment.’ 

Under the plan, the programmes such as rural health and nutrition, 
drinking water, provision of housing sites, slum improvement and rural 
education were implemented on priority basis so as to minimize environ- 
mental pollution throughout the country. 

There was a separate chapter on “Environmental Planning and Co- 
ordination" in the Sixth Draft Five Year Plan (1978-83) in which dire 
need of environmental protection was felt and it considered environmen- 
tal conservation as the very basis of all development. The sixth plan docu- 
ment has highlighted the causes of environmental deterioration and 
stressed for a need to control these as follows: 

As long as human numbers were limited and the capacity of the en- 

vironment to withstand its over-utilisation was not stretched to a point 

of no return as it were, man neglected the environmental impact of 
economic activities. However, with the discovery of residues of toxic 
chemicals (including pesticides and detergents) in humans and ani- 
mals, the increasing incidence of diseases attributable to man-made 
pollutants, and appearance of signs of irretrievable damage to natu- 
ral life supporting systems like the soils, waters and the air, showing 


up for example in problems of water-logging and salinisation ac- 
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companying irrigation Projects, siltation of reservoirs etc. realisation 
began to down that human activities which impinge upon the natural 
environment, need to be carefully controlled.'° 

Similarly, anticipating the Brundtland Report, the Approach Paper to the 

Seventh Five Year Plan (1985-90) states: 
The degree to which a natio 
tivity, which is the efficiency with which it is able to utilise the re- 
Sources of the enviro 


, the resources base be managed so as to enable 
Sustainable development." 
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(ii) The Water (Prevention and Control of Pollution) Act, 1974 amended 
in 1978 and 1988. 
(iii) The Forest (Conservation) Act, 1980 amended in 1988. 
(iv) The Air (Prevention and Control of Pollution) Act, 1981 amended 
in 1988. 
(v) The Environment (Protection) Act, 1986. 
(vi) The National Environmental Tribunal Act, 1995. 
The administration of these laws has been entrusted to agencies created 
under the respective statutes. For instance, the Central and State Water 
Boards are responsible for carrying out the legislative mandate contained 
in the Water Act. Apart from such statutory agencies, the most important 
administrative agency vested with powers to protect the environment is 
the Department of Environment (DOE). The DOE was created by Presi- 
dential notification in November 1980. Its functions include environmental 
appraisal of development projects, direct administrative responsibility for 
pollution monitoring and regulation, conservations of critical ecosystems 
designated as biosphere reserves and conservation of marine ecosystems. 

The NCEPC” was replaced by a National Committee on Environ- 
mental Planning (NCEP) in 1981 whereas the NCEPC was appointed, as 
a high advisory body to the Central Government in 1972. The major ob- 
jective of the NCEP is to promote research in environmental problems 
and establish facilities for such research wherever necessary. The NCEP 
and the DOE have done considerable work. The DOE has two bodies to 
assist and advise it, the NCEP and National Development Board. Under 
the DOE function, the Botanical Survey of India, Zoological Survey of 
India, Central Board for Prevention and Control of Water Pollution and 
National Museum of Natural History. 

The NCEP implements its research programme through the Indian 
National Man and Biosphere Committee, shortly called MAE and the 
Environmental Research Committee (ERC). The general areas of envi- 
ronmental pollution and its impact, environmental aspects of human settle- 
ments, rural environment and other related areas of the subject are cov- 
ered by the ERC. The Man and the Biosphere Programme is a part of an 
international effort initiated by the UNESCO. Its primary objective is to 
study the impact of human interference on natural ecosystems. In Janu- 
ary 1985, the DOE became a part of new Ministry of Environment and 
Forests. In September 1985, a new integrated department called Depart- 
ment of Environment, Forests and Wildlife was created. 

Asa result of the recommendations of the NCEPC, the Government 
of India appointed a Committee under the Chairmanship of Mr. N.D. 
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Tiwari, on February 29, 1980, for recommending Legislative Measures 
and Administrative Machinery for ensuring environmental protection. 
The terms of reference of the Committee? were: 

"(a) To review the existing laws on the subject of environmental pro- 
tection at the Central and State levels and recommend legislative 
measures required for ensuring environmental quality. 

(b) To review the existing administrative arrangements, for the pro- 
tection of environment and to recommend improved administra- 
tive machinery for ensuring environmental protection. 

(c) To recommend appropriate and adequate machinery in Govern- 
ment both at the Central and the State levels for improving envi- 
ronmental quality and to maintain the ecological balance." 

The Committee submitted its report on September 15, 1981. In addi- 
tion to the valuable recommendations, the Committee has also formu- 
lated a draft national environmental policy resolution which is contained 
in Annexure III-14 of the Report. The objectives of the national environ- 
ment policy as laid down in the resolution are: to conserve and develop 
safe, healthy productive and esthetically satisfying environment; to Up- 
grade and develop rural and urban settlements and enhance the quality of 
life; to promote environmental safety technologies and recycling of re- 
sources, to conserve biotic diversity in the country by creating reserves 
and sancturies; to safeguard environment in national marine zones; to 
evolve environmental norms and arrange for monitoring, surveillance 
and collection and dissemination of information; to preserve scenic land- 
scapes; to promote environmental education; to encourage research in 
environmental sciences; and to develop adequate manpower within the 
country of ecologists environmental scientists and planners; etc. The 
Resolution has also called upon the Government to create a quick re- 
sponsive, independent and innovative national organisation with suffi- 
cient funds and manpower to implement nationa! environmental policy: 
and to ensure that development proceeds in accordance with the objec- 
tives of the national policy. . 

After a critical review of the environmental legislation the Tiwar! 
Committee noted some major shortcomings as follows: 

(i) Many of these laws are outdated; 

(ii) They lack statements of explicit policy objectives; 

(iii) They are mutually inconsistent; 

(iv) They lack adequate provisions for helping the implementing ma- 
chinery; 

(v) There is no provision for reviewing the efficacy of the laws. 
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The Tiwari Committee's observations are the result ofa micro-level analy- 
sis in which the conclusions are inferred by merely looking at the formal 
characteristics of numerous laws (200 odd in this case), and not relating 
itself to the actual socio-economic conditions in which these laws are 


implemented. 
On the basis of its analysis the Committee made the following main 


recommendations: 
(i) Comprehensive review and reformation of some Central and State 
des Act, 1968; the Water (Prevention 


Acts (such as the Insectici 
and Control of Pollution) Act, 1974; and the Indian Forest Act, 


1927). 
(ii) New legislation for areas of action not covered by the present laws 
(such as those concerning toxic substances). 
(iii) The introduction of ‘Environment Protection' in the Concurrent 
List of the Seventh Schedule. 

The National Environment Policy, after all, envisages not only con- 
servation, development and management but also equity amongst the 
people sharing the environment. The Tiwari Committee has also revealed 
that most of our laws are at variance with the National Policy. If these 
laws protect or conserve, they get in the way of production and develop- 
ment; and where their aims are industrial or demographic development, 
they grossly overlook the conservation and protection of environment.' 

Thus the major problems, from the point of view of litigation con- 
cerning violations of environmental laws, can be summarised as follows: 

(i) Litigation is very uncertain due to the complexities of the laws. 
The prosecuting Boards often feel frustrated in being unable to 
achieve their goals on account of technical legal problems — espe- 
cially when Boards are not sufficiently financed to get as good a 
lawyer as that ofthe prosecuted. Moreover, the Boards can do noth- 
ing once the case is sub-judice. The environmental degradation 
may continue unchecked in the meantime. A good example in point 
is M/s Zuari Agro 


Chemicals Lid. v. Union Territory of Goa, where 
the case dragged on for years due to various administrative prob- 
lems. 


(ii) The Laws of Evidence are tortuous with consideration to the in- 
fringement of environmental laws. The litigation in M/s Modern 
Bakeries v. Union Territory of Delhi illustrates the concerned is- 


sues. The case revolved round the establishing of sufficient evi- 


dence; and was finally dropped." 


(iii) The litigation process is extremely slow in India. Courts are al- 
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i i h cases are M/s Rama 
long period. Appropriate examples of suc 
Dyeing Works v. Union Territory of Delhi? and M/s Ghanshyam 


Similarly, there are also some major prima facie problems in t 
legal policy for control of pollution. These prima facie problems accord- 
ing to an environmental jurist?! are; T€ 

(i) Our environmental laws operate on a deterrent theory of crimina 
justice administration. But, there is a tota] disparity between retri- 
bution and the economic benefits of non-compliance of environ- 
mental laws. Both the Water Act, 1974 and the Environment Pro- 


(ii) The environmental laws 
ance since the deterrent th 
the cost-benefit analysis 

(iii) From the economic poi 


economic or political 
(iv) Itis easier to punish 


; it was also pointed out that the common law 

9r act of stranger, are not available in India to 
absolve the offender from the liability. This is, really, a welcome ap- 
But the question still remains whether the 
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new approach can come to the rescue of the millions of poor people who 
do not have the necessary means to have access to the court for remedy. 
The answer may not be much encouraging. It is in this area our legal 
System must have new strides.” Thus it becomes most essential that along 
with the tort law, we have to develop an administrative compensation 
system? funded by the industries and the government for providing quick 
relief to the victims of environmental hazards. Introduction of such a 
compensation system does not mean doing away with the already avail- 
able compensation remedy under the law. Liability for compensation 
imposes a deterrent effect against harmful behavior of polluter and acts 
as an incentive to abate pollution. 

It is also necessary to establish environmental courts with power to 
grant reliefs, compensation and remedies. These courts should have ju- 
risdiction to examine and decide disputes on all environmental matters. 
Its decision should be final, subject only to appeal to the Supreme Court 
by special leave under Article 136 of the Constitution of India.** Hence, 
it is suggested that a law should be enacted for establishing the environ- 


mental courts at the earliest. 


3. ENVIRONMENTAL PLANNING THROUGH 
ENVIRONMENTAL IMPACT ASSESSMENT 


Environmental impact assessment (EIA) is an exercise to evaluate the 
probable changes in the various socio-economic and bio-physical char- 
acteristics of the environment which may generally result from a pro- 
posed programme, project or legislation."* EIA is widely regarded as the 
most comprehensive instrument for environmental planning. It is under- 
taken to reduce to a minimum the possibility of an action causing unan- 
ticipated changes in the environment. It assists decision makers and plan- 
ners to take into account the environmental costs and benefits of the pro- 
posed projects. 

The need to introduce EIA in India is evident from the alarming state 
of the nation's environment, and has been recognised by the Planning 


Commission." In the United States the need for making environmental 


impact study is recognised.” 


(A) Present Procedure For Environment Impact Assessment 

The Department of Environment, Forests and Wildlife (DOE), is the In- 
dian Government's only agency responsible for environmental impact 
assessment. In theory, any central government project consisting more 
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than Rs. 5 crores and which needs clearance from the Planning Commis- 
sion should be routed through the DOE. The National Council on Envi- 


s to send their project for clearance 
utside the scope of these assessment. 


ar Dam, the centerpiece of the Narmada 
ne would flood nearly 40,000 hectares 
e. The dam's ecological impact had not 
or studies completed yet on how to pre- 
invested Rs. 10,000 crores in 1500 dams 


sary base of facts for a quit in view of the tight hold 


ofthe DOE on necessary i; 
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ment. Thus, the tight hold on information by the DOE effectively pre- 


cludes judicial review of DOE actions. 

Recently, with a view to improve environmental impact assessments, 
the DOE has required central project authorities to incorporate a chapter 
on environmental impact of the proposed action in the project feasibility 
report. The DOE has also issued the guidelines to assist project authori- 
ties to take account of environmental factors at the planning stage.” These 
fresh efforts, however, do not hold much promise. The proposed guide- 
lines are not mandatory. Hence, the impact assessment process will re- 
main insulated from public comment, legislation oversight and judicial 
scrutiny. Without any new external pressures, the project authorities are 
unlikely to mend their ways. Thus the environmental assessment in the 
feasibility reports will be merely superficial evaluations prepared by in- 


expert personnel. 
(B) Proposals For Change of Procedure of Environmental Impact 
Assessment 
The Brundtland Report has very well recognised the need to integrate 
economic and ecological considerations in decision-making. To achieve 
such decision-making, it emphasises the need for public scrutiny, in que- 
ries and hearings on the environmental impacts of large projects. The 
Report says: 
"When the environmental impact of a proposed project is particu- 
larly high, public scrutiny of the case should be mandatory and, 
wherever feasible, the decision should be subject to prior public ap- 


proval, perhaps by referendum. 


(i) A Superior Administrative Fi ramework Needed 
The present administrative framework for environmental impact assess- 
ments in India is inadequate for integrating economic and ecological con- 
siderations in the decision-making. Project authorities of public sector 
are currently required to include a chapter on environmental aspects in 
the project feasibility reports. Until and unless the DOE grants environ- 
mental clearance, a project cannot be initiated. The denial or grant of 
approval is on the basis of an EIA conducted by the DOE. Under this 
framework of administration, a hostile relationship is bound to develop 
between the DOE and other government departments and project authori- 
ties. The DOE is generally accused of delaying project clearance and 

the affairs of other departments. Moreover, such a 


further of meddling in 
centralised framework for environmental impact assessment is antitheti- 
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cal to the logic of sustainable development, which demands that environ- 
mental factors be integrated into decision-making at every stage of de- 
velopmental planning. ; 

An administrative structure which better orients project planning to- 
wards sustainable development, would require project authorities them- 
selves to conduct an environmental impact assessment along the patterns 
of federal agencies' environmental impact statement (EIS) preparation 
under the National Environmental Policy Act 1969 (NEPA) in the United 
States. This would certainly lead decision-makers within departments, 
ministries and project authorities to weigh environmental considerations 
— a feature absent under the present administrative framework. More- 
over, units of environmentalists acting as agents of change within depart- 
ments in combinations with external sources of pressure (such as the public 
and courts), is a more Promising way to adopt a sustainable development 
path than centralised DOE oversight as presently being practised in our 
country. 

A second compelling reason for the suggested administrative frame- 


work for environmental impact assessment is, that unlike the existing 
administrative structure, it affords an o 


enough time to invite public comment, 


een savage environmental degradation. Hence, it is 


€ development effo: 
consequences. Parliam 
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also function as an administrative board for the review and supervision 
of decisions taken by the project authorities. The key to the successful 
working of the suggested administrative and legal framework is the in- 
terdependence between external and internal influences on the environ- 
mentalists within departments and ministries combining with the exter- 
nal pressures from the courts, public and the DOE may be expected to 
lend support to each other and help foster excellent action in this area." 
Thus the suggested legislative and institutional framework for environ- 
mental assessment would help integrate economic and ecological con- 


siderations in decision-making. 


4. ENVIRONMENTAL MOVEMENTS FOR 
ENVIRONMENTAL PROTECTION 


uman history there is strikingly high rate of 
resource utilisation. Ever expanding and intensifying agricultural and 
industrial production has generated increasing demands on the worlds 
total stock and flow of resources. These demands are particularly gener- 
ated from the industrially advanced countries in the North and the indus- 
trial enclaves in the developing countries in the South. Actually, the in- 
creasing dependence of the industrialised societies on the resources of 
nature, through the quick spread of energy and resource intensive pro- 
duction technologies, has been accompanied by the spread of the myth 
that increased dependence on modern technologies means lesser depen- 
dence on nature and natural resources. But there are conflicts over natu- 
ral resources due to these new patterns of resource utilisation. The con- 
flicts become visible when the resource and energy-intensive industrial 
technologies are challenged by the communities whose survival depends 
on the conservation of the resources threatened by destruction and over 
39 Or when the devastatingly destructive potential of some 
industrial technologies is demonstrated at ago, as in the Bhopal disaster. 

Environmental movements emerging from the conflicts over natural 
resources and the people's right to survival are spreading in Indian sub- 
continent where most of the natural resources are already being utilised 
to provide the basic needs for survival to a large population. Thus the 
introduction of resource and energy-intensive production technologies 
under such conditions has resulted in economic growth only for a small 
minority while, at the same time, undermining the material basis for sur- 


During recent period of h 


exploitation. 


vival of the large majority. 


Thus the deteriorating condition of natural resources in our country 
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has in the recent past, created environmental movements of various lev- 
els. Whereas the environmental consciousness of the elite in India can be 
said to have started from the Stockholm Conference on Environment held 
in 1972, but the ecological sensitivity of the rural masses has been in 
their culture and consciousness. This is obvious from the people's resis- 


environmental movemen S s 
ing colonial India are the indigo movements of Bengal and Bihar, and the 


ning of the non-cooperati 
People's environmen: 
threat to their survival ba: 


(A) Chipko Move 
The Chipko move 
people's moveme; 


ment For Environme 
ment is, really, 
nt for environme 


ntal Protection 

the most widespread and well known 

ntal protection in India. It is a move- 
ing in and around the forests that sustain 

their lives. All ic activities connected with the livelihood of 

these people are based on forest 


large- 


scale commercial exploitation of the 
n dire 


ct conflict with the ecological func- 
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tions of the forests as well as the satisfaction of the basic needs of forest 
products for the local people. The destruction of the material basis for 
survival of the local people through the impact of commercial forestry 
created the Chipko movement first in the Himalayan area of the state of 
U.P. and later in other mountain areas like the Western Ghats, the Aravallis 
and the Vindhyas. 

The movements for the protection of forests to ensure survival of 
tribal people has been the main characteristics in the Central India. No- 
table among these movements are those of the people of the Singbhum 
and the Bastar regions. These movements were aimed against the con- 
version of mixed natural forests to monoculture of commercial species 
like teak or tropical pine since this process of conversion ensures the 
destruction of the material base for survival of a large population of tribal 


people.“ 


(B) Some Other Movements For Environmental Protection 
These are people's movements going on in diverse areas of the country 
against the big dams like Tehri in the north, Sirsi in the south, Koel-Karo 
on the east and Inchampalli in Central India. These movements are against 
the destruction of forests and agricultural land by these big dams. The 
development projects like big dams are threatening these resources of 
land and forests by submersion or colonisation for urban settlements. 
Similarly, the destruction of the life support system through the in- 
troduction of waterlogging and salinity has been resisted by the farmers' 
movements in various parts of the country particularly in Karnataka and 
Madhya Pradesh.? Another significant people's movement based on con- 
flicts over natural resources has evolved around the threat to the marine 
resources as well as to the survival of the millions of people belonging to 
the indigenous fishing communities posed by the reckless overfishing by 
mechanised boats and ecological destruction caused by trawling.” 


(i) Two Environmental Movements in Karnataka 

For over eight years, the Samaj Privartan' Samudaya (SPS) has been ac- 
tively associated with the two people's movements, viz., the one against 
pollution of Tungbhadra river and air by two industries, Harihar Polyfibres 
and Gwalior Rayon; and the other for reclaiming of large tracts of com- 
mon lands given to a joint sector company, called the Karnataka Pulp- 
wood Limited (KPL), whose sole purpose is to grow eucalyptus and other 
fast growing species on 75,000 acres of common lands in six districts for 
captive consumption of Harihar Polyfibres (HPF), thereby depriving over 
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five lakh of people of their basic needs, like fodder, fuel, small timber, 
Breen manure, raw materials for artisans and fruits. In addition, SPS has 
also played an important role in coordinating the environmental move- 
ment at the state level, the now well known movement called "Save the 
Western Ghats March" (SWGM) and the Kanyakumari March and facili- 
tating dialogue on common lands through symposia and seminars where 
the affected people, government officials, and urban experts are brought 
face to face. ^ : 

The systematic movement against pollution of Tungabhadra river, a 
major lifeline of Karnataka, began in 1983. The approach evolved for the 
environmental movement by SPS included: formation of Village Envi- 
ronment Committees in all affected villages with priority for women, 
fisherfolk, shepherds, etc., who are most affected. It is these Environ- 
mental Committees from various villages which have formed an apex 
organisation, called the Tungabhadra Prisara Samitis, which is now in 
the forefront of the movement against pollution and makes all decisions 
about people's actions in environmental protection.*® 

The SPS basically plays a supporting role to the people's organisa- 
tion by helping to organise environmental camps and jathas, conduct sci- 
entific studies ofthe pollution and common lands, and file public interest 
litigation in local courts, High Court and Supreme Court and also training 
in non-violent direct action of people (Satyagraha) as the last recourse to 
redress the injustice. 

The people's participation in the movement against pollution grew 


steadily from padyatra in the affected villages, the environmental camps, 
dialogue with the man 


(i) The Environment So 


The Press, radio, television and other media highlight the evils of envi- 
ronmental Pollution and try to create an environmental awareness in the 


public. Once peoplebecome environmentally conscious and environmen- 
tal mass movements gather momentum, environmental law can not lag 
behind. 


ciety of Chandigarh 


Several hundred non- 


governmental organisations have been formed 
and are working for the e 


nvironmental conservation and protection. The 
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Administration when the concept had yet to assume 
importance at national level. This society has established itself as one of 
the foremost society in India and working actively educating the citizens 
about the environmental protection and conservation. 


vices, Chandigarh 


Activities of the Society 
The Society celebrates Van Mahotsava (1st week of August) by planting 
trees in and around Chandigarh, wild life week (2nd week of October) 
and Bhopal Day (1st week of December) every year. The Society also 
celebrates Basant Panchmi Day every year. Every year the Society cel- 
ebrates K.L. Saigal commemoration Day (18th January) because he ren- 
dered classical songs on beautiful and aesthetic environment. Every year 
this Society holds reception to migratory birds at the Sukhna lake, 


Chandigarh. 
The Society's participation and celebration of World Environmental 


Day, World Forest Day, World Health Day, World Literary Day, and 
Hiroshima Day are particularly noteworthy. Posters with catchy slogans, 


attractive design and colours can be a very effective aid in educating the 


people about environmental protection and conservation. With this in 


view, this Society organised International Posters Competition on envi- 
ronmental problems and conservation (June 1984). 32 countries partici- 
pated in the exhibition. Encouraged by excellent response, this society 
organised International Postage Stamps Exhibition "World United for 
Environmental Protection and Conservation" during June, 1985. 39 coun- 
tries participated in the exhibition." 

The Society in collaboration with the Environmental Public Health 
Department of Chandigarh Administration has introduced an innovative 
Environment/Health Education Programme for School children in all the 
190 schools of Chandigarh. Every Saturday is observed as school Envi- 
ronment/Health day. Environment Committee consisting of teachers and 
students has been formed in each school. The school authorities has been 
asked to start compost pits, nurseries and flower trees in their premises. 

Every year society honours persons who have distinguished in envi- 
ronmental and nature conservation. It has so far honoured Padam 
Vibhushan Dr. Salim Ali, Mr. P.R. Mishra, Padam Shri Nek Chand and 
Ms. Madhu Sarin. The Society has decided to establish. Environment 
Society at each district HQ, town and has addressed letters to capers to 
form committees at village/Mohalla level for nature conservation. 

The Society's plan of action with its small number of dedicated ex- 
verts to educate the citizens for the environmental protection and con- 
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Servation is the most comprehensive in India, "Small is beautiful" a catch 
phrase amongst the environmentalists. In case of Environment Sooiety 
of Chandigarh (E.S.C.) it could be a case of "Small is successful". 


(a) Conflicts at Economic Level 
The environmental movements to resist ecological destruction and to 
ensure conservation of natural Tesources bring — out the conflicts be- 


(5) Conflicts at Technological Level 
The people's ecological movements based on the issue of survival do not 
merely sh i 


(c) Conflicts at Scientific Level 


€ people's movements emerging from conflicts Over natural resources 
also raise issues in th ici 


Environmental Policy and People's Movement for Envi... Protection — T1 


The price of this ignorance has been savage environmental degradation. 
which has affected every Indian today. It is now imperative that Future 
development efforts must be sensitive to environmental consequences. 
Presently, those in Union Government who are responsible for environ- 
mental Protection, are institutionally separated from those responsible 
for promoting development. But "the real world of interlocked economic 
and ecological systems will not change; the policies and institutions 
concerned must". The suggested legislative and institutional frame- 
work for environmental assessment would help integrate economic and 
ecological considerations in decision-making. 

Public participation in environmental decision-making renders rea- 
sonable and effective opportunity to all the interests, affected or likely to 
be affected, to present their case.*' The most significant contribution of 
the nascent environmental movements in India has been to bring into 
sharp focus the vital connection between growing poverty of vast num- 
bers of marginalised people and the accelerating environmental degra- 
dation and the need to involve the people especially the affected people 
actively in the protection and management of natural resources like for- 
ests, rivers and grazinglands. 

The evolution of the ecological, sustainable and equitable utilisation 
of natural resources in an alternative development strategy will also be 
resisted by the vested interests who benefit from the existing reduction- 
ist, unsustainable and inequitable utilisation pattern. This process has 
already been initiated in India. On one hand, people's attempt at redefin- 
ing development through sustainability and justice is resisted by the in- 
troduction of a false dichotomy between ‘development’ and ‘ecology’ 
which covers up the real dichotomy between environmental protection 

c growth. On the other hand, the resistance is 


and unsustainable economi 
created by the rejection of people's perception of ecological destruction 
unscientific’, unproved and unverified. Hence, these attempts of ex- 


nterests will work against human knowledge and against 
f human survival. The growing conflict between the 
profitability imperative and the survival imperative will lead to the emer- 
gence of a policies of knowledge.? Sustainable development and envi- 
ronmentalism are not opposed to each other, they are complementary. 
But the problems of environmental protection, preservation and promo- 
tion are long-standing and ever-growing. Without the prodding and sup- 
port ofthe environmental movement, these problems would take along 


time to be treated and solved. 
It becomes now recognised in our country that the unintended envi- 


as‘ 
perts and vested i 
the possibilities o: 
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ronmental impacts resulting from execution of development projects like 
those involving thermal or hydropower generation, mining, industry, ag- 
riculture, human settlements etc.., can be minimised or even completely 
avoided by adequate pre-planning through use of techniques like envi- 
ronmental impact analysis for which interdisciplinary expertise will have 
to be built up.“ Environmental considerations must form an integral part 
for all planning for development and be supplemented by mechanisms 
to see that environmental safeguards proposed are actually implemented 
togather with systematic monitoring to assess the effectiveness of such 
precautions in protecting the environment. 
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CHAPTER THREE 


Control of Water Pollution: 
Law, Procedure and Practice 


I.IMPORTANCE OF PURE WATER 


2. MAJOR TYPES OF WATER POLLUTION 
ANDTHEIR CAUSES 


There are six major types of water pollution, These are: 
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(i) Natural pollution of Water 
(ii) Industrial pollution of Water 
(iii) Sewage pollution of Water 
(iv) Thermal pollution of Water 
(v) Radioactive substances pollution of water 
(vi) Agricultural pollutants pollution of water 


(i) Natural Pollution of Water 
Natural pollution has always been with us. There has been waste material 


in water right from the first appearance of men, animals and plants on 
earth. Not only the natural body, but also dead organic matter generally 
finds its way into our lakes, streams, rivers and oceans. Every time run- 
ning water flows over soil, rocks and mineral deposits, organic wastes 
and excess minerals and chemicals are added to the water supply and 


thus pollute water. 


(ii) Industrial Pollution of Water 
Water pollution is caused by industries through the discharge of floating 


matter, settleable solids, colloidal matter, dissolved solids, toxic substances 
and sullage. These industrial pollutants include chemical substances, 
heavy metals, hydrocarbons and radioactive substances from foodstuffs 
industries. These pollutants are introduced via the groundwater river ex- 
change, through rain water, by the leaching of industrial waste dumps or 
by accidental leaks during storage and transport. Thus our rivers, streams 
and water reservoirs get highly polluted due to the uncontrolled discharge 


of industrial effluents. 


(iii) Sewage Pollution of Water 
Water pollution due to sewage is often the most obvious to the naked eye, 


and most adoriferous to the nose, this pollution consists of raw or par- 
tially treated domestic waste sewage contains both liquid and solid wastes 
from human beings. The human and animal waste contain readily 
puterscrible substances and many disease causing organisms. Thus our 
rivers, streams and water reservoirs are polluted from uncontrolled dis- 


charge of human wastes. 


(iv) Thermal Pollution of Water 
Thermal pollution of water may occur due to power plants and facto- 


ries. The excess heat discharged by power plants into a stream, lake or 
river causes pollution as an increase in natural temperature of water up- 
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sets the natural balance. Fish can not survive in high temperatures, which 
also kills natural foods of river life. Hot water is put into water courses by 
industries that use water for cooling purposes. Steel mills, oil refineries 
and breweries use large quantity of water for cooling. 


(v) Radioactive Substances Pollution of Water 1 
Radioactive substances cause water pollution and are even more diffi- 
cult to handle. These materials are produced in the processing of ura- 
nium and other radioactive substances or in testing of the thermonuclear 
devices that produce nuclides in blast devices and fallout. It may take 
years for the level of radioactivity in the water to fall. Practically the only 
way known to dispose of such materials is to dump them into the ocean 
beyond the continental shelf or to pump them into abandoned mines and 
deep wells. Even so there is a possibility that this may still cause pollu- 
tion of oceans or underground water supplies. 

No proven technologies are yet available to securely seal the dam- 
aged reactor of the Chernobyl Nuclear Reactor and safe solution to the 
problem of radioactive waste disposed from nuclear plants, even after 


four years of the Chernobyl disaster and to avoid the very real danger of 
nuclid migration in subsoil waters.* 


(vi) Agricultural Pollutants Pollution of Water 
Agricultural pollutants include fertilisers, herbicides and pesticides. P ol- 
lution caused by these agents is generally spread over vast areas by irri- 


gation water or rain water; the pollutants include nitrates, phosphates and 
sulphates.® 


Even ground water is not immune from pollution. Ground water 
gets polluted d 


5 ue to seepage or percolation frora the surface. It has been 
stated: "Human wastes may cause pollution by seepage from improperly 
constructed or j 


9, 


ound water either by intention or accident. Even the 
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dumping and covering of vegetable materials in garbage result in their 
decomposition and the carrying down of decomposition products, in- 
cluding carbon dioxide gas, by percolating water into underlying ground- 
water bodies from the article." Damage of ground-water can never be 


rectified. Few seem to realise this fact. 


3 GROWING MENACE OF WATER POLLUTION 


According to latest data on water pollution level in major Indian rivers 
and water bodies, the polluted water has become a direct cause of 42 per 
cent human and animal diseases.? Nearly 85 per cent water pollution is 
on account of domestic sewage, whereas hardly 15 per cent water pollu- 
tion is due to industrial effluents. Domestic and industrial effluents find 
their way into rivers, lakes, sea and on land. Only 43 per cent of class I 
cities and 12 per cent of class II cities are sewered in our country. Only 
37 per cent of sewage is partially treated in class I cities and 5 per cent in 
class II cities. Even metropolitan cities — Delhi, Calcutta, Bombay and 
Madras — are partially sewered. Delhi, the capital of India, is only 50 
per cent sewered. It is estimated that at 1985 price indices, Rs. 16,000 
crores are needed for sewage collection and treatment to cover class I and 
II cities.!° Hence, considering the magnitude of the problem. urban water 
pollution is left practically untouched, except in those cities and towns 
which are along the Ganga river where, under the Ganga Action Plan the 
sewage will hopefully be either fully treated where it is necessary or will 
be diverted from the river. According to the Central Board for Water 
Pollution," only eight cities in India are provided with complete sewer- 
age treatment facilities. They are Ahmedabad, Bangalore, Bijapur, Sangli, 


Nanded, Nasik, Thane and Durgapur. 

Our rivers, streams and water reservoirs are highly polluted from the 
discharge of industrial effluents, sewage and other wastes.!* According 
to a survey carried out by the Central Pollution Control Board, there 
were 4750 large and small industries in the country in 1983-84. In 1990, 
the number must have gone above 7,000. Another report” said that Kanpur 
alone dumped 274.3 million litres of new sewage into Ganga every day. 
Drinking water supplied in eleven cities of U.P. was not fit for human 
and animal consumption and specifically 98 per cent residents of Varanasi 
were suffering from stomach ailments. Apart from one hundred million 
litres of untreated water, 42,000 bodies were cremated a Varanasi. An- 
other 3000 unclaimed bodies and 9,000 dead cattle were being thrown 


into the Ganga every day from Varanasi alone. 
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Similarly, the River Yamuna has been effected by the dumping of 
toxic effluents by various industries of Delhi. The daily flow of un- 
treated toxic waste water into the Yamuna river via 17 major drains of 
Delhi is a startling 515000 kilolitres per day carrying about 150 tons of 
organic matter, 300 tons of dissolved solids and 150 tons of suspended 
solids." Also, ina report "“ about the seriousness of water pollution in the 
Yamuna caused by the discharge of Delhi's waste, the Central Pollution 
Control Board states: 

What is depicted in this report is a replica of what may be seen at 

Ludhiana in Panjab, Srinagar in Jammu & Kashmir, Varanasi 1n 

U.P., Patna in Bihar, Calcutta in West Bengal, Gauhati in Assam, 

Cuttack in Orissa, Visakhapatnam in Andhra, Indore in M.P. and 

Madras in Tamil Nadu. The daily discharge of waste water... is threat- 

ening the natural water bodies like rivers, estuaries and coastal wa- 

ters. 
Thus pollution of water on account of discharge of industrial and domes- 
tic wastes into rivers, streams and lakes etc. has today assumed such alarm- 
ing proportions that it is not only adversely affecting the fauna and flora 


and natural environment, but also posing a very serious threat to human 
life." 


4. COMPLEXITY OF THE PROBLEM OF 
CONTROLLING WATER POLLUTION 


Controlling of water pollution is an extremely difficult task. Added to 
this are also other economic and administrative problems. These prob- 
lems may be articulated here. F irst, India is a federal country where all 
rivers are inter-state and water is a State subject. An upper reparian state 
may frustrate the attempts of a lower Teparian state to control pollution of 
its river water by us:ng its river water for various purposes which may 
have the effect of changing the quality and quantity of water flowing to 
the lower reparian state. Secondly, the quality of water in a polluted 
material but also on the abstraction of water from the stream. particu- 
larly for irrigation. As the Position stands today, there are separate au- 
thorities all over Country dealing with irrigation and pollution.'5 Thirdly, 
itis not always easy to measure water pollution. In extreme cases, OUT 


: : ing water pollution, such as inserting 
meters which measure the electrical conductivity of the water. This indi- 
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cates the level of dissolved salts. Perhaps the most common test is to 
measure for the Bio-chemical Oxygen Demand (BOD) level of the wa- 
ter. Fourthly, there isa problem of attaining purity between standards of 
industry and sewage effluent which goes into the stream and the standard 
of purity of water of the stream'® (stream standard). It is the stream stan- 
dard which is only suitable for consumers of water for drinking purposes. 
The stream standard will depend not only on sewage or effluent standard 
but also on the quantity of water in the stream and quantity of effluent 
going into it (which will depend upon the number of industries and the 
municipal outlets for discharging sewage). Thus there will remain al- 
ways the question of striking a balance between industrialisation and 


pollution a choice difficult to make. 


5.EARLIER ATTEMPTS FORLEGAL CONTROL 
OF WATER POLLUTION 


Though the most comprehensive attempt for prevention and control of 
water pollution is made by the Water (Prevention and Control of Pollu- 
tion) Act, 1974, yet prior to that also there were some legal provisions 
for control of water pollution." 

Long standing concern for the purity of water and environment 
generally is cvident from sections 277 and 278 of the Indian Penal Code, 
1960. Section 277 lays down that whoever voluntarily corrupts of fouls 
the water of public spring or reservoir, so as to render it less fit for the 
purpose for which it is ordinarily used, shall be punished with imprison- 
ment of either description for a term which may extend to 3 months, or 
with fine which may extend to 500 rupees, or with both. Section 278 
lays down that whoever voluntarily vitiates the atmosphere in any place 
so as to make it noxious to the health of the persons in general, dwell- 
ing or carrying on business in the neighbourhood or passing along a 
public way, shall be punished with fine which may extend to 500 ru- 
pees. 

Almost since the beginning of this century, some of our Municipal 
and Public Health laws, particularly those for large cities, on the pattern 
of United Kingdom's Local Authorities Act, conferred powers on our 
local bodies for controlling water pollution caused by industrial effluents 
and for necessary enforcement action against the erring industries. Our 
Municipal Acts generally prohibit persons from discharging any pollut- 
ant or industrial effluent from factories into Municipal drains, except in 


accordance with the relevant bye-laws. Likewise, no sewage can be dis- 
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charged into any water course until it has been treated so as not to con- 
taminate the water. For illustration, sections 241, 242 and 250 of Delhi 
Municipal Corporation Act, 1957 could be usefully referred. 

There is also a provision in the Factories Act, 1948 with regard to the 
disposal of water and effluents by factories. Section 12 provides that (1) 
effective arrangement shall be made in every factory for the disposal of 
wastes and effluents due to the manufacturing process carried therein; 
and (2) the State Government may make rules prescribing the arrange- 
ments to be made under sub-section (I) or requiring that the arrange- 
ments made in accordance with sub-section (1) shall be approved by such 
authority as may be prescribed. The punishment for the violation of the 
above provisions and the rules made thereunder is imprisonment for a 
term which may extend to 3 months or fine which may extend to 500 
rupees, or both. 

Under section 133 of the Criminal Procedure Code, 1973, the Mag- 
istrate has been given powers to order that any unlawful obstruction or 
annoyance should be removed from any way, river or channel, which is 
or may be lawfully used by the public. The Supreme Court decision in 
Municipal Council, Ratlam v. Vardhichand' clearly shows that sec- 
tion 133 can be really potent in curbing pollution. The brief facts of this 
case are as follows: 

Residents of a locality within limits of Ratlam Municipality irri- 

tated by stench and stink caused by open drains and public excretion 
moved the Magistrate under section 133 of 


order of Magistrate, In further appeal, the Supreme Court also af- 
firmed the Magistrate's order. . 
Es Supreme Court in its judgement categorically and emphatically laid 
= EN where there existed a nuisance in a locality due to open drains, 
eaps o: dirt, Pits and excretion by human for want of lavatories and 


en such order is made, the municipality 

c p d ; 
annot take the plea that notwithstanding the public nuisance, financial 
tom that Section 133, Cr. P.C. was categoric 
a discretion Testing with the court, because 
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judicial discretion when facts for its exercise are present, hasa manda- 
tory import. 


The Supreme Court. further said that public nuisance because of 


pollutants being discharged by big factories, to the detriment ofthe poorer 
sections, is the serious challenge to the social justice component of the 
rule of law. The Supreme Court further rightly held that a responsible 
municipal council constituted for the precise purpose of preserving pub- 


lic health and environment cannot run away from its principal duty by 
pleading financial inability. 


LEGISLATION FOR CONTROL OF 
WATER POLLUTION 


6. MODERN 


ention and Control of Pollution) Act 1974 

mpt at prevention and control of water pollu- 
tion was made by the Water (Preventions and Control of Pollution) Act, 
1974.” This Act* was enacted to provide for the prevention and control 
of water pollution and the maintaining or restoring of wholesomeness of 
water, and for the aforesaid purposes to provide for the establishment of 
Boards for the Prevention and Control of Water Pollution and by confer- 


ring on such Boards adequate powers. 


(A) The Water (Prev 
For the first time, a big atte 


(i) Some Important Terms Defined 
The Act defines some of the important terms like "occupier", "Sewage 


effluent", "Trade effluent", "Sewer", "Pollution" and "Stream". 
Pollution has been defined! by this Act to mean "such contamina- 
tion of water or such alteration of the physical, chemical or biological 
properties of water or such discharge of any sewage or trade effluent or 
of any other liquid, gaseous or solid substance into water (whether di- 
rectly or indirectly) as may, or likely to create a nuisance or render such 
water harmful or injurious to public health or safety, or to domestic, 
commercial, industrial, agricultural or other legitimate uses, or to the life 


and health of animals or plants or of aquatic organisms" .?? 
In the Helsinki Rules on the use of Waters of International Rivers, 
defined as something referring to any detri- 


"water pollution" has been : 
mental change resulting from human conduct in the natural composition, 
content, or quality of the waters of an international drainage basin. 


Changes in the physical, chemical, biological or bacteriological charac- 


teristics can be the test for determining pollution. 7 
For the purpose of the 1974 River Act, "stream" is defined?! in a 
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very comprehensive manner. It includes the following: 
(a) river 
(b) water courses (whether flowing or for the time being dry) 
(c) inland water (whether natural or artificial) 
(d) sub-terranean waters and . 
(e) seaor tidal water to such extent or as the case may be, to such point 
as the state government may, by notification in the Official Ga- 
zette specify in this behalf. 
But a much more comprehensive definition also could be given to in- 
clude all possible sources of water. For instance in some of the state en- 
actments there are, in similar contexts more comprehensive definitions 
of some related terms. In the Haryana Canal and Drainage Act, 1974 a 
"Canal" is defined? to include: 
(a) all canals, channels and reservoirs constructed, maintained or con- 
trolled by the State Government for the supply of water; 
(5b) all works, embankments, structures, including supply escape chan- 
nels connected with such canals, channels or reservoirs; 
(c) all water courses; 
(d) all parts of a river, stream, like or natural collection of water or 


natural drainage channel, to which the State Government has ap- 
plied the provisions of Part II of the Act; 
(e) all fields drains; 


(f) all state tubewells; and 


(g) alldrains, works, embankments and structures connected with drains 
maintained or controlled by the State Government. 


Similarly, sea and tidal waters are also within the definition of "stream" 
for the purpose of the River Act.23 


(ii) Functions of Central Board (Section 16) 
(1) Subject to the Provisions of this Act, the main function of the Central 
Board shall be to 


Promote cleanliness of streams and wells in different 
areas of the State, 

(2) In particular and without Prejudice to the generality of the 
foregoing function, the Central Board may perform all or any of the fol- 
lowing functions, namely— 

(a) advise the Central Government on any matter concerning the pre- 
à water pollution; 
(b) coordinate the activities of the State Boards and resolve disputes 
among them; 
(c 


provide technica] assistance and guidance to the State Boards, carry 


Control of Water Pollution: Law, Procedure and Practice 91 


r investigations and research relating to problems of 


out and sponso: 
ention, control or abatement of water pol- 


water pollution and prev 
lution; 

(d) plan and organise the training of persons engaged or to be engaged 
in programmes for the prevention, control or abatement of water 
pollution on such terms and conditions as the Central Board may 
specify; 

(e) organise through mass media a comprehensive programme regard- 
ing the prevention and control of water pollution; 

(f) collect, compile and publish technical and statistical data relating 
to water pollution and the measures devised for its effective pre- 
vention and control and prepare manuals, codes or guides relating 
to treatment and disposal of sewage and trade effluents and dis- 
seminate information connected therewith; 

(g) lay down, modify or annual, in consultation with the State Govern- 
ment concerned, the standards for a stream or well: 

Provided that different standards may be laid down for the same 
stream or well or for different streams or wells having regard to 
quality of water, flow characteristics of the stream or well and 
the nature of the use of the water in such stream or well or 
streams or wells; 

(h) plan and cause to be executed a nation- 
prevention, control or abatement of water pollution; 

(i) perform such other functions as may be prescribed. 

(3) The Board may establish or recognise a laboratory or laborato- 
ries to enable the Board to perform its functions under this section effi- 
ciently, including the analysis of samples of water from any stream or 


well or of samples of any sewage or trade effluents. 


wide programme for the 


(iii) Functions of State Boards (Section 17) 
(1) Subject to the provisions of this Act, the functions of a State Board 


shall be — 

(a) to plana comprehensive programme for the prevention, control or 
abatement of pollution of streams and wells in the State and to 
secure the execution thereof; 

(b) toadvise the State Government on any matter concerning the pre- 
vention, control or abatement of water pollution; 

(c) to collect and disseminate information relating to water pollution 

and the prevention, control or abatement thereof; 
(d) to encourage, conduct and participate in investigation and research 
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relating to problems of water pollution and prevention, control or 
abatcment of water pollution; 


(e) to collaborate with the Central Board in organising the training of 


vention, control or abatement of water pollution and to organise 
mass education programmes relating thereto; 


(f) to inspect Sewage or trade effluents, works and plants for the treat- 


(g) 


(h) 


() toevolve methods of utili 


() to evolve efficient metho 
ents 


(k) to lay down Standards of treatment of se. 


to lay down, modify or annual effluent standards for the sewage 
and trade effluents and for the quality of receiving waters (not be- 


ing water in inter-state Stream) resulting from the discharge of ef- 
fluents and to classify waters of the State. 


gree of dilution; 


ents in agriculture; 


(i) for the Prevention, contro] or abatement of discharges of waste 
into streams of Wells; and 


requiring any person concerned to 
the disposal of s 
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(m) to lay down effluent standards to be compiled with by persons 
while causing discharge of sewage or sullage or both and to lay 


down, modify or annual effluent standards for the sewage and trade 


effluents; 
(n) to advise the State Government with respect to the location of any 


industry, the carrying on of which is likely to pollute a stream or 
well; and 

(o) to perform such other function as may be prescribed or as may, 
from time to time, be entrusted to it by the Central Board or the 
State Government. 

(2) The Board may establish or recognise a laboratory or laborato- 
ries to enable the Board to perform its functions under this section effi- 
ciently, including the analysis of samples of water from any stream or 
well or of samples ofany sewage or trade effluents. 

Thereafter. section 18 says that in the performance ofits functions 
under this Act (a) the Central Board shall be bound by such directions in 
writing aS the Central Government may give to it; and (b) that every 
State Board shall be bound by such directions in writing as the Central 
Board or the State Government may give to it: provided that where a 
direction given by the State Government is inconsistent with the direc- 
tion given by-the Central Board, the matter shall be referred to the Cen- 


tral Government for its decision. 


(iv) Powers of thé State Boards 
For discharging the onerous functions which have been entrusted to the 


care of the State Boards, conferment of some enabling powers on these 
Boards is most essential. This has been done by various provisions in 
Chapter V of the Act, like sections 20, 21, 23, 24, 25, 27, 30, 32 and 33. 

Sub-section (1) of section 20 says that for the purpose of enabling a 
State Board to perform the functions conferred on it bys or under this Act, 


the State Board or any officer empowered by it in that behalf, may make 
surveys of any area and gauge and keep records of the flow or volume 
and other characteristics of any stream Or well in such area and may take 


steps for the measurement and recording o t 
part thereof and for the installation and maintenance for those purposes 


of gauges or other apparatus and works connected therewith, and carry 


out stream surveys and may take such other steps as may be necessary in 
order to obtain any information required for the purposes aforesaid. Sub- 
section (2) then says that a State Board may NEED d ares any 
person who in its opinio from any such s$ eam or 


f the rainfall in such area or in 


n is obstructing water 


94 Environmental Pollution & Development 


well in the area in quantities which are substantial in relation to the flow gr 
volume of that stream or well or is discharging sewage or ‘trade effluent 


lays down Prohibition on the use of stream or well 
ing matter, etc, 


Section 25 lays down Testrictions on new outlets and new discharges. 
iiim (1) of this Section, says that Subject to the provisions of this 
ithout the Previous consent of the State Board, 
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tered outlet for the discharge of sewage or 
r wellor begin to make any new discharge 
of sewage or trade effluent into a stream or well. The State Board may 
grant the consent after making such enquiry as it may deem fit and may 
also impose some conditions. Of course, the application for the consent 
of the State Board under sub-section (1) shall be accompanied by such 
fees as may be prescribed and shall be made in the prescribed form and 
shall contain particulars regarding the proposed construction, installa- 
tion, or operation of the industrial or commercial establishment or of 
any treatment and disposal system or of any extension or addition thereto 
and such other particulars as may be prescribed. 

Section 26 lays down that the provisions of section 25 shall apply to 
the existing. discharge of sewage or trade effluent and the application 
for consent in this case shall be made within a period of 3 months of the 
constitution of the State Board. Sub-section (1) of section 27 saysthat a 
State Board shall not grant its consent to the bringing into use of a new or 
altered outlet unless the outlet is so constructed as to comply with any 
conditions imposed by the Board to enable it to exercise its right to take 
samples of the ‘effluents. Sub-section (2) of section 27 says that a State 
Board may from time to time review any condition imposed under sec- 
tion 25. Section 28 provides for Appeals against the orders of the State 
Board within 30 days. The appeal shall lie to the Appellate Authority as 


the State Government may think fit to constitute. 
Section 29 provides for Revision by the State Government either of 


its own motion or on an application made to it in this behalf. It may do 
so by calling for the records of any case where another had been made by 
the State Board under section 25, section 26 or section 27. Section 30 
gives to the State Board the power to carry out works in regard to the 
execution of which the party ordered by the State Board commits de- 
fault. Section 32 provides for emergency measures in case of pollution of 
stream or well. Section 33 gives to the State Board the power to make 


application to courts for restraining apprehended pollution of water in 
lls. And, no public interest can claim superiority over the 


bring into use any new or al 
trade effluent into a stream o 


streams or We 
ecological interest. 

(v) Penalties and Procedures 
Sub-section (1) of section 41 says th 
on given under section 20 or 
h imprisonment fora 
ch may extend to 5,000 ru 


at whoever fails to comply with any 
section 32 shall, on conviction, be 
term which may extend to 3 months 
pees or with both. Sub-section 


directi 
punishable witl 
or with fine whi 
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(2) of this section says that whoever fails to comply with any direction 
issued by a Court under sub-section (2) of section 33 shall, on conviction, 
be punishable with imprisonment for a term which may extend to 3 months 
or with fine which may extend to 5,000 rupees or with both.24 Section 43 
provides for penalty for contravention of provisions of Section 24 and 
says that the person who contravenes the provisions of section 24 shall 
be punishable with imprisonment for a term which shall not be less than six 
months but which may extend to six years and with fine. Section 44 says 
that whoever contravenes the Provisions of section 25 or section 26 shall 
be punishable with imprisonment for a term which shall not be less than six 
months but which may extend to six years and with fine. Section 45 pro- 
vides for enhanced penalty after previous conviction. 

Section 47 deals with offences by companies. Sub-section (1) lays 
down that where an offence under this Act has been committed by a 
company, every person who at the time the offence was committed was 


offence, Sub-section (2) says that notwithstanding anything contained in 
sub-section (1), where an offence under this Act has been committed by 


erally follows IST st developed stan 
ð z 
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into account. It has a Water Sectional Committee consisting of the Chair- 
man, CBPOWP (Central Board for Prevention and Control of Water Pol- 
lution), and about 33 other members representing various institutions and 
industries. There is also a Water and Effluents Sub-committee consti- 
tuted on similar patterns. This does satisfy completely the requirement of 


"consultations". 
The ifidustrial effluent standards approved by ISI are based on the 


following considerations: 
(a) The information available from overseas agencies; 
(b) Techno-economic feasibility of the treatment techniques; 
(c) Protection of the Environment; 
(d) Likely damage to the receiving media; and 
(e) Usage of the receiving waters.?* 
ISI, however, has cautioned that to 
ents may vary for each unit depending on: 
(a) the capacity of the plant; 
(b) the technology adopted; 
(c) other industries polluting the receiving system; 
(d) recipient capacity of the receiving system; 
(e) the nature of the receiving system, that is, land, river, estuaries, 
coastal water, etc. and 


(d) usage of the receiving system.” 
ISI furthers says: "Therefore, the State Governments, River Boards 


and other authorities concerned in framing rules regarding industrial ef- 
fluents, should take into consideration all these factors in arriving at these 
permissible limits, due considerations should be given to the tolerance 
limits prescribed in this standard which reflect the consensus of opinion 
of all concerned interests. It is, therefore, desirable that there should be 
adequate justification for deviation, if any. 

In sum, ISI standards on industrial effluents are not immutable and 
inflexible, but are to act only as a guide. They may have to be changed 
depending upon the situation to be dealt with. 

ISI had published sewage effluents standards in 1968. At that time, it 
was laid down that if the quality of the receiving waters was not impaired 
beyond prescribed tolerance limits, treatment of effluence may not be 
enforced. This position was changed in 1974. It was decided that "with a 
view of conserve the quality of environment as much as possible, it is 
now intended that all effluents must be treated on the basis of techno- 


economic capabilities prior to discharge into an inland water course" 3? 
It appears that ISI has kept pragmat 


lerance limits for industrial efflu- 


ic considerations into account in 
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prescribing various standards. It also appears that in normal circumstances 
there are minimum standards to be followed but a board may prescribe a 
higher standard keeping in view the circumstances of a case, and in some 
cases even lower standards keeping in view such factors as cost of the 
treatment plant and feasibility, sufficient quantity of water in the stream, 
lack of human settlement in the area, etc. 
ISI has not been content with only laying down effluent standards. 
As has been emphasised earlier, it is the stream standard which is of 
value and relevance. ISI has, accordingly, developed the standards for 
inland surface waters subject to pollution! For purposes of tolerance 
limits, the waters have been classified into four: 
(a) Inland surface waters for use as drinking water source without con- 
ventional treatment but after disinfection. 
(b) Inland surface waters for bathing 
(c) Inland surface waters for use as drinking water with treatment. 
(d) Inland waters used for first culture and wildlife propagations.? 


As in the case of industrial effluents the standards prescribed by ISI 
are variable. ISI points out: 


Prescribing of Standards and giving of consent orders by the boards 
Xercise requiring deep knowledge of several 


technical and other factors, The de $ i ined 
from the fact that the following t dia Vicimedia 


ledit hree difficult questions have to be tack- 


(a) Prescribing of domestic or effluent standards itself; 
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(b) deviation from standards indifferent situations; and 
(c) reconciling of trade or domestic effluent standards with the stream 
standard. 

Every board, therefore, will have to make an independent individual 
judgement in granting consent orders. In granting consent orders the ques- 
tion is not merely to grant time for a unit to comply with the standards 
laid down by the board, but the more important question is what devia- 
tion should be the baord allow from the prescribed standards. A mechanical 
approach in this regard will be bad. It seems thus that the board have 


been following a rule of thumb in following the ISI standards. 
ependent study of its own to deter- 


Since a board has to make an ind 
mine what variations it should allow from the prescribed standards in a 


particular case, the function of the board will be quasi-judicial. In other 
words, the board has to observe principles of natural justice and give a 
hearing to the party affected. To facilitate fair hearing by the board two 
suggestions may be made: 

(i) The board may suitably sub-delegate the function of hearing to a 
hearing officer/a small body of two or three persons and take the decision 
itself after considering the report of the hearing officer/body. 

(ii) The board may not require every industry to apply to it for con- 
sent orders (but it should ask every industry to register itself to keep a 
record of quantity and quality of pollution by it) if the industry is com- 
plying with the prescribed standards, except where the board wants to 
different standard. As far as industries are concerned they 

for consent orders only if they want to follow a lower 
nsion of time for installing a treatment plant.’ 

In prescribing the standards and giving consent orders the boards 
have to keep in view the practical aspect of industrialisation so very es- 
sential for the economic development of the country. It appears that the 
central board does keep this factor in view as its annual reports say that 
the objectives and approach are "control of pollution at the source to the 
maximum extent possible with due regard to techno-economic feasibility 
by prescribing Minimal National Standards and such standards as may 
be required in a particular situation". 

It appears from the annual reports of the central board that the board 
has been following a policy of overseeing compliance of standards for 
industrial effluents by industries, and prosecuting them for their non- 
compliance. No action has yet been taken against the local authorities.” 


prescribed a 
should apply 
standard or want exte 
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, toxic pollutants, discharge of pollut- 


not compulsory in all cases of ae usd 
€ onus of proof and the qua quired for convictio 
are not clearly provided in the Act. 


as compared to the "permit programme 
on C 


Policy Act of 1969 
U.S.A. under this U.S 


where by July 1, 198 
lutants into th 
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that there shall be levied and collected a cess for the purposes of the 
Water (Prevention and Control of Pollution) Act, 1974 and utilisation 
thereunder. Sub-section (2) of Section 3 says that the cess under sub- 
section (1) shall be payable by (a) every person carrying on any specified 
industry; and (b) every local authority, and shall be calculated on the 
basis of water consumed by such person or local authority, as the case 
may be, for any of the purpose specified in column (1) of Schedule I,” at 
such rate, not exceeding the rate specified in the corresponding entry in 
column (2) thereof, as the Central Government may by notification in 
the Official Gazette, from time to time specify. ‘Specified industry’ means 
any industry specified in Schedule Le 

Section 7 deals about Rebate and says that where any person or local 
authority, liable to pay the cess under this Act, instals any plant, for the 
treatment of sewage or trade effluent, such person or loca! authority shall, 
from such date as may be prescribed, be entitled to a rebate of 70 per cent 
of cess payable by such person or local authority as the case may be. 


7, SUDICIAL RESPONSE TO CONTROL 
OF WATER POLLUTION 


In Municipal Council, Ratlam v. Vardhichand," the decision is a historic 
in the environmental jurisprudence and begins with a tough judicial 
approach against the municipality's inaction and misaction which boldly 
and shamelessly wanted to go scot free inspite of committing a crime 
well as against the environment. This is a case where 
n attracted a writ petition. A stream, within the ju- 
risdiction of Ratlam municipality was flooded with dirty water. This pol- 
luted water resulted in many public inconvenience. Section 133 of Cr. 
P.C. was taken to help activise public duty of the municipality under 
section 123 of the municipal law. 
The court observed that "public nuisance, because of pollutants be- 
ing discharged by big factories to the detriment of the poor sections 
is challenge to social justice component of the rule of Law failure of 
local authorities to provide basic amenity to public conveniences 
drives the miserable slum dwellers to ease in streets, on the sly fora 
time, and openly... A responsible municipal council for the precise 
purpose of preserving public health and providing better finances 
cannot run away from its principal duty by pleading financial in- 
ability. Decency and dignity are non-negotiable facets of human rights 
and are a first Charge on a local self governing bodies. Similarly 


against humanity as 
stream water pollutio 
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providing drainage systems in working condition and sufficient to 

meet the need of people cannot be evaded if the municipality is to 

justify its existence. 

in lyer J. for himself and for Chinnappa Reddy J. handed down 
an opinion depending mostly on alien literature. The court ordered the 
municipal body to see that within a period of six months it was to mini- 
mize the problem. A long term scheme costing Rs. 1,016 crores was drawn 
up which the court cut down to Rs. 6 lakh with the condition that it should 
be completed within one year with a quarterly evaluation by magistrate. 
The municipality claimed economic bankruptcy but krishna Iyer J. turned 
down this plea. The surprising part of this litigation was that the munici- 
pality, instead of caring for the health of the residents thought it better to 
allow environmental litigation to be delayed in courts is this not a sad 
development where the rakshak (Protector) becomes bhakshak (de- 
stroyer)? Justice Krishna Iyer closed his opinion with a warning to the 
functional irrelevances and inaction that "the wages of violation is pun- 
ishment, corporate and personal". 

In Satish Sabharwal v. State of Maharashtra‘ the issue of pollution 
of water took a communal form. An NOC was sought for constructing an 
abattoir at Bhiwandi, which was granted by the Water Pollution Board 
without verifying and inquiring into whether such a abattoir would cause 
an environmental hazard by polluting the nearby drinking water. The 


main contention raised before the court that (i) cows, bulls and buffaloes 


were to be slaughtered in the abattoir (ii) the abattoir was likely to pollute 
the air giving rise to diseasi 


es endangering the health of the villagers (iii) 
the discharge of effluent from the abattoir in the river would pollute the 
river water which was used for drinking both by the villagers and cattle 
thereby endangering the life of villagers as well as cattle which is the 
means of livelihood of the villagers". (iv) Prices of land would be re- 

9n account of pollution thereby preventing the industrial devel- 
opment of the village 


Although the main 


. question was before the apex court as well as the 
high court about the sc. 


Ope of section 257 of the Revenue Code and power 

Tevisional jurisdiction. Ground for 
under Art 19(1Y(g) was raised. Justice G.L. Oza for himself and for chief 
: Khalid speaking on behalf of the 
ntion put forward and dismissed the 
In M.C. Mehta v. Union of India's 


Popularly known as Ganga Pollu- 
tion (tannery) case is a land mark judg: 


ment in the environmental jurispru- 
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dence and opens new vista in the direction of protecting environment and 
pollution caused by hazardous activities of the industries. 

The decision is in a case filed against tanneries situated along with 
the river Ganga, which discharged untreated effluents into the Ganga, 
causing a grave water pollution problem and problem to the health of the 


people. 

The judgment of the court begins with the importance of the river 
Ganga in Indian civilization. The court examined in detail the effluent 
d methods and took into account the studies made 

ding pollution problems. The 


treatment procedures an 
by various institutions and experts regar 
found in Para 14 which con- 
Just as an industry which cannot afford 


most remarkable feature of the judgment is 

tains the finding of the court. 

paying minimum wages cannot be allowed to exist, similarly an industry 
which can not treat its effluent and cannot curb environment damages 


and pollution should not be allowed to exist. 
The court has summed up the main causes of pollution of the Ganga 


precisely as "urban liquid waste (sewage, storm drainage mixed with sew- 
d by drains etc.). Industrial 


age, human, cattle and kitchen wastes carrie 
liquid waste surface run-off of cultivated land where cultivators use chemi- 
cal fertilizers, pesticides, insec anures the mixing of 
which may make the river water unsafe for drinking and bathing. Surface 
run-off from areas on which urban solid wastes are dumped".** 
Venkataramaih J. observed "under the law of the land responsibility for 
treatment of the industrial effluents is that of the industry. While the con- 
cept of "Strict Liability should be adhered to in some cases, circumstances 
may require that plans for sewerage and treatment systems should con- 
sider industrial effluents as We n f : 
"The protection and improvement of the human environment is a 
major issue which affects the well being of people and economic- 
development throughout the world... Man has constantly to sum Up 
o on discovering, inventing, creating and ad- 
ity to transform his surrounding 
f development and the opportu- 
Wrongly or heedlessly applied, 


the same power can do inca : 
human environment. We see around us 
:ons of the earth dangerous level of pol- 


lution in water, air, € 
disturbances to the ecological balance = 
and depletion of irreplaceable resources; an! 
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ful to the physical, mental and social health of man in man-made 
environment, particularly in the living and working environment.** 
In order to achieve the goal, the Parliament has passed the Water 
(Prevention and Control) Act, 1974 to Provide for prevention and control 
of water pollution and maintaining wholesomeness of water. Section 24 
of the Water Act, 1974 prohibits the use of any stream or well for dis- 
posal of polluting matter and provi 
luting matter determined in accor 
laid down by the State Board enter 
or well or sewer’? 


aggravation of pol 
The court dec 
8 up treatment plant and 


made historic observation: 
"The financial capac: 
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tion of the river near Kanpur city" 

The Supreme Court issued certain direction to the Municipal Corpo- 
ration Kanpur to control and prevent water pollution. These directions 
have been stated in paragraphs from 17 to 26 of the judgment but in brief 
are as under:— 

(1) Kanpur Municipal Corporation should submit its proposal for 


sewage treatment works to the State Board within six months from 12 


January 1988 i.e. date of the judgment.“ 

(2) The Kanpur Nagar Mahapalika should take action under provi- 
sion of the Adhiniyam or the relevant size laws made thereunder to pre- 
vent the pollution of the water in the river Ganga on account of the waste 
accumulated at the dairies. In Kanpur there is large number of dairies in 
which there are about 80.000 cattle.“ 

(3) The Kanpur Nagar Mahapalika should immediately take action 
to prevent the collection of manure at private manure pits inside the city. 

(4) The Kanpur Nagar Mahapalika should takes immediate steps to 
increase the size of sewers in the labour colonies so that the sewage may 
be carried smoothly through the sewerage system. Wherever sewerage 
line is not yet constructed steps should be taken to lay.” l 

(5) The Kanpur Nagar Mahapalika should immediately take action 
to construct sufficient nu i ines and urinals for the use of 
the poor people in order to prevent defection by them on open land. Fur- 
ther the court directed that the propo 
use of such latrines and urinals shou! 
reason for the people not using the public c 
maintenance of cleanliness of those latrines and urinals has to be borne 
by the Kanpur Nagar Mahapalika.** l 7 

(6) The Kanpur Nagat Mahapalika and police authorities should en- 
sure that the dead bodies and half bodies are not thrown into the river 
Ganga.? i ] . 

(7) Whenever applications for licenses to established new industries 
are made in future such applications shall be refused unless adequate 
provision has been made for the treatment of the trade effluents flowing 
out of the factories. Immediate action should be taken against the exist- 
d responsible for pollution of water. 


ing industries if they are foun on 
Apart from these directions to the Kanpur Municipal Corporation 
the Supreme Court made directions to the High Court and Central Gov- 


ernment also and observed that the problem of the pollution of the water 
in the river Ganga had become very acute, SO the High Court should not 
ordinarily grant stay of criminal proceeding in cases under section 482 of 
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Cr. P.C. and if the stay has to be made in extra ordinary cases, the High 
Court should dispose of the cases within two months from the date of the 
their institution. 

In order to protect and improve the natural environment which is the 
Fundamental Duty under Article 5 1A(g) of the Constitution the Central 
Government should issue directions to all educational institutions all over 
India to teach one hour a week lessons, atleast, relating to protection and 
improvement of natural resources, forest lakes, and rivers. 

The court further has made it quite clear that directions given to the 
Kanpur Municipal Corporation applies mutates mutandis to other mu- 
nicipal corporation and municipalities.5' 


In Pondichery Paper Limited v. Central B. 


oard for Prevention and 
Control or Water Pollution? y 


the High Court has held that the Water Act 
is a social welfare legislation enacted for the purpose of prevention of 


pollution of water and for maintaining or restoring wholesomeness of 
water. Therefore, the Act has to bi 


be made to carry out the true int 
the magistrate has to act when 


alleged that the com 
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their effluents in the stream which does not conform to the quality as per 
standard prescribed by the Board in and thereby, causing pollution of the 
stream. We can not read in between the order that a direction has been 
given to the petitioner under section 33(1) of the Act. Section 33(1) only 
provides for the passing of restraint order by the court against the com- 
pany for ensuring the stoppage of apprehended pollution of water in the 
stream in which trade effluents of the company are discharged. Further, 
the court observed that ‘for non erection of the treatment plant the Board 
has power to launch prosecution against the defaulting company under 
the provision of section 41 of the Act’. 

Aqua Farm case™ decision is a Jand mark judgment of the Su- 
preme Court and a step ahead in direction to protect the water (Sea wa- 


ter). The direction was given bya division bench comprising Mr. Justice 
Kuldip Singh and Mr. Justice S. Saghir Ahmad on 12 December 1996 
1 activist Mr. S. 


disposing a public interest petition by 80 years old socia 
Jaganathan for closure of a large number of aqua farms owned by Indian 
and multinational companies within 500 mtrs to 6,000 km. coast line in 


the country by March 31, 1997. 
These farms covering over an area of 1000,000 acres were produc- 
ing shrimp prawn both for domestic and exports and Were ordered to be 


closed down as they were causing soil erosion and releasing pollutants 


directly into the sea. 

The court further directed the Central Government to create by Janu- 

ary 13, 1997 an authority under section 3(3) of Environment (Protection) 

Act, 1996 to monitor closing down of aqua farms and would also deter- 
i the owners for causing soil erosion 


mine the compensation payable by 
for the last eight years: 

The Central Governmen 
for the purpose ofe 


an authority or authorities 
uch of powers and func- 
tions including powe tion 5, of the Central 
Government and for taking meas pect to such of matters re- 
ferred to in sub-section d in the order and subject 
to supervision and control of the Central Government and provision of 
such order, such authority OF authoriti ercise the power or per- 
form the functions or take the measures mentioned in the order as if, such 
authority or authorities had been empowered to exercise or perform those 
functions or take such measures. 

In U.P. Pollution Control Board v. M/s Modi Distillery” case the 
question before the Supreme was whether the Chairman, Vice- 
Chairman, Managing Director 


ay constitute 
erforming S 


o! 
and Members ofthe Board of Directors are 
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liable to be proceeded against under 47 of the Water (Prevention and 


Control Pollution) Act, 1947 in the absence of a company owning the 
said industrial unit. 


d in this sub-section shall render any 
ommitted without his knowledge or 


that he exercised all due diligence to prevent the commission of such 


tion 44 of the Wat 
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unit itself willfully failed to furnish the requisite information to the Board 
regarding the particulars and names of the Managing Directors, Directors 
and other persons responsible for the conduct of the company resulting 
in mentioning incorrect name of the company in complaint, it was not 
open to them to take advantage of the lapse of their own industrial unit 
and claim that prosecution be quashed against them. The technical flaw of 
describing the name of the company wrongly could be rectified by amend- 
ing the complaint accordingly. 

Thus, the court clearly reversed the judgment of K.N. Modi v. State 
of U.P.55 and State (Delhi Administration ) V. LK. Nagia” and held that 
on combined reading of the provisions contained in sub-section (1) & 
(2), there is no doubt whosoever the Chairman, Vice-Chairman, Manag- 
ing Director and member of the Board of Directors of M/s. Modi Indus- 
tries Limited, the company owing the industrial unit. M/s. Modi Distill- 
ery could be prosecuted as having been incharge of and responsible to 
the company for business of industrial unit M/s. Modi Distillery and could 
be deemed to be guilty of the offence with which they are charged. 

Increased tendencies of industrialization and urbanization, mount- 
ing pressure of population increasing at alarming rate, and mushrooming 
colonies have posed threat to ecological balance and environment. Al- 
though, through active involvement of government agencies and non- 
government agencies and also of courts, people awakening to protect our 
environment is increasing. But it is regrettable that the Parliament en- 
acted the Water (Prevention and Control of Pollution) Act, 1974 to meet 
the urgent need for introducing a nsive legislation with its es- 
tablished unitary agencies in tre and state to provide for the pre- 
vention, abatement and control of pollution of rivers and streams for 
maintaining wholesomeness of water courses and for controlling the ex- 
isting and new discharges of domestic and industrial wastes. ar pollu- 
tion is increasing constantly which is à matter of grave national concern 


for all of us. 

Indian Council For 
Supreme Court has tried to 
proper awareness of environmental la 


: t 
culprits may not escape from legal ac NR - 
"With oid industrialization taking place, there is an increasing threat 


to the maintainance of ecological balance. Even though, laws have 
ection of environment, the enforcement of the 


‘or prot : sS 
been anos co to say least. With the governmental authorities 
itin ees d concem with the enforcement of the said Acts, and 
not showin; 


Enviro-Legal Action v. Union of India, the 
trace out the lacuna which causes problem to 
w and suggested steps so that the 
jon. In this case it was held that: 
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with the development taking place for personal gain at the expense of 
environment and with regard to mandatory provisions of law, some 
public-spirited persons have been initiating public interest litigation. 
The legal position relating to exercise of jurisdiction by the court for 
preventing environmental degradation and thereby, seeking to pro- 
tect the fundamental rights of the citizens, is now well settled. The 
courts, in a way, act as the guardian of the people's fundamental 
rights but in regard to many technical matters, the court may not be 
fully equipped. Perforce, it has to rely on outside agencies for reports 
and recommendations... it is not the function of the court to see the 
day-to-day enforcement of law, that being the function of the Execu- 
tive, but because of non-functioning of enforcement agencies, the 
court as of necessity have had to pass orders directing the enforce- 
ment agencies to implement the law.” 


"Due to sheer negligence on part of the legal advisors in drafting 


the complaint a large business house is allowed to escape the conse- 


y it of the provisions of the Act 
the Board and its legal advisors 
with greater circumspection not 


nts to escape the consequences of 


j f t isi i 
impunity". of the provisions of the Act with 


Indian ; 
egal Act 7 i - 
preme Court on Feb 13, tose gal Action v. Union of India,” the Su 


Union of India, 
>” popular] 
the activity carrie Pee known as Ol 


Control of Water Pollution: Law, Procedure and Practice 111 


carrying on such activity is liable to make good the loss caused to any 
other person by his activity irrespective of the fact whether he took 
reasonable care while carrying on his activity is by far the more appropri- 
ate one and binding. The rules is premised upon the very nature of 
activity carried on. Such an activity can be tolerated only on the condi- 
tion that enterprise engaged in such hazardous or inherently dangerous 
activity indemnifies all those who suffer on account of the carrying on of 
such hazardous or inherently dangerous activity regardless or whether it 
is carried on carefully or not. The reason for such rule the Supreme Court 
says that "It is that enterprise (carrying on the hazardous or inherently 
dangerous activity) alone has the resource to discover the guard against 
hazards or dangers — and not the person affected and the practical diffi- 
culty (on the part of the affected person). In establishing the absence of 
reasonable care or that the damage to him was foreseeable by enterprise".” 
Mr. Justice Reddy further observed on behalf of the court that "Since 


chemical industries are main culprits in the matter of polluting the envi- 
ronment, there is very need for scrutinizing their establishment and func- 
de in this behalf as 


tioning more rigorously. No distinction should be ma 
between the large scale industry and small scale industry for that matter 


between a large scale industry and medium scale industry. All chemical 
industries whether big or small, should be allowed to be established only 
after taking into consideration all the environmental aspects and their 
functioning should be monitored closely to ensure that they do not pol- 
lute the environment around them. Itappears that most of these industries 
are water intensive industries. If so, the advisability of allowing the 
establishing of these industries in arid area may also require examina- 
tion. Even the existing chemical industries may be subjected to such 
study and if it is found on such scrutiny that is necessary to take any step 
in the interest of environment, appropriate direction in that behalf may be 
issued under sections 3 & 5 of the Environment Act. 

The division bench of the Supreme Court in 83 — page judgment on 
public interest petition characterized the five chemical industries namely 
Hindustan Agro Chemical Ltd., Silver Chemicals, Rajasthan Multi Fer- 
tilizers, Phosphate India and Jyoti Chemi "rogue industry"” as they 
had continuously, persistently and insolently violated the law, attempted ` 
to conceal poisonous sludge, discharge highly toxic effluents and failed 


to implement orders of the apex court over several years. 

These industries has inflicted untold misery upon the poor, unsus- 
pecting villagers, despoiling their land, their water resources and their 
entire environment — all in pursuance of their private profits. And so the 
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court clearly has stated that they have forfeited all claims for any compen- 
sation by this court. Accordingly the court ordered for closure of all plants 
and industry and asked the Rajasthan Pollution Control Board to seal all 
the factories of these industries forthwith. 

The court took the question of liabili 
another angle and stamped the validi 
Thus the court said : 


"The polluter pays principle demands the financial costs of pre- 
venting or remedying damage caused by pollution, or produce of 
goods which cause the pollution under the principle, it is not the role 
of the Government to meet the cost involved in either prevention of 
such damage, or in Carrying out remedial action, because the effect 


of this would be to shift the financial burden of the pollution incident 
taxpayer." 


ty of the respondent from the 
ty of the "Polluter Pays" principle. 


all have continui 
the industries are 
On November 15 996 ay Shall not be ultered to their peser t 

comprising Mr. Justice K te Supreme Court through the division benc 
ordered that 1 219 hi uldip Singh and Mr. Justice S. Saghir Ahmad 
j ighly polluting industries of Delhi may approach to 


ty of employment at the 
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Central Pollution Control Board within a week if they were aggrieved by an 
order of the Delhi Pollution Control Committee. The order classified them 
as highly polluting industries belonging to "H" category and the court 
further observed that the court would keep in mind the interest of workers 
and management of the industries. 

In Attakoya Thangal v. Union of India," the petitioner challenged 
government's scheme to draw out ground water with the help of mechanical 
pumps in the Lakshadeep Island. Th 
ies conducted by NEERI and Centre for Earth Science Studies which 
confirmed that the ground water tapped by mechanical pumps would de- 
plete the only fresh water source in island beyond repair and salination of 
wells and water table. If this scheme is implemented, the natural resources 
can never be replaced by recycling. 

The court accepting the contention of the petitioner based on obser- 
vations of the Supreme Court in Shri Sachidanand Pandey v. State of 
West Bengal’ held that every triumph that men make over nature, she 
takes her revenge. The petitioner's contention was with the growing need 
for more water. It is not possible to content with the available sources of 


water and low environmental sanitary conditions and prevalence of wa- 
ter diseases make it necessary to introduce a scheme of protected water 
supply. The available water is of bad quality and purification is neces- 
sary according to the respondent. The infiltration will be located only at 
shallow depth and that water will only be skimmed from the surface of 
available resources, guarding against excessive withdrawals. 

The court directed the Central Ground Water Board to investigate 


into the aspect raised which submitted that: 
otential is aroun 


(1) Extractable ground water p 


the present draft is around 0.18 MCM. 
(2) Salt water intrusion is observed around pumping centres and that 
the salt water/fresh water s moving inland wherever pump- 


ing was more. Hence pump r should be stopped by 


e petitioner relied on scientific stud- 


d 0.22 MCM of which 


interface wa 
ing of ground wate. 


legislation. i : 
(3) The ground water Jevel and quantity should be continuously moni- 

tored. 
w was that proposed water 


The court obse: W Y 
supply scheme is not feasible. More or less similar are the recommenda- 
tions and findings of NEERI, CESS and other agencies. There is agree- 
ment among the agencies that existing ground water sources are limited 
. and excessive withdrawal will upset fresh water equilibrium leading to 
salinity and diminution of potable water, and thus new source must be 
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identified for augmentation. 

Further, Sankaran Nair J. observed that the executive government 
has onerous responsibilities in the matter of providing civil amenities. 
The technocrat too had his role to play, in view of the impact the matter 
has on environmental and hydrological concerns. There must be an ef- 
fective and wholesome interdisciplinary action. The administrative agency 
can not be permitted to function in such a manner as to make inroads into 
fundamental right under Article 21. A prioritisation of human needs and 
the new value system has been recognised in these areas. The right to 
sweet water, and the right to free air, are attributes of right to life and 
these are the basic elements which sustain life itself. 

In Subhash Kumar v. State of Bihar,” the Supreme Court through a 
division bench comprising Mr. K.N. Singh and Mr. N.D. Ojha JJ. deliv- 
ered a land mark judgment in the field of environmental jurisprudence 
recognising wholesome environment a fundamental right. The submis- 
sion before the apex court under Article 32 is to order to the Director of 
Collieries, West Bokaro Collieries at Ghatoland, District Hazaribagh in 
Bihar and TISCO Ltd. to stop discharge of slurry/sludge from its washeries 
into the Bokaro river. The court observed regarding the scope of the 
eee right enshrined in Arts. 21 & 32 of the Constitution as un- 

er:I— 

"Article 32 provides for an extra ordinary procedure to safe guard 

the fundamental rights and it is designed for enforcement of the fun- 

damental right of a citizen. Right to live is a fundamental right under 

Article 21 of the constitution and it includes the right of enjoyment 

of pollution free water and air for full enjoyment of life and if any 

thing endangers or impairs the quality of life in derogation of laws, a 

citizen has right to have recourse to Article 32 of the constitution for 

removing to polluting of water or air which may be detrimental to 

the quality of life" 3o 

The court has thus found 
mind the public interest but to 
and dispose of additional slu 
under Article 32 for preve; 


that the petition was not field keeping in 
avenge the loss of a contract to transport 


group of social workers or jour- 
er Article 32 of the Constitution 
TD n Y interested in the protection of 
on, behalf of the community. Public Interest Litigation cannot be 
re €d by a person or body of persons to satisfy his or its personal grudge 
and enmity. If such petitions under Article 32 are entertained. It would 
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a 

niet caper 
this court. ic Interest Litigation contemplates legal 
E for vindication or enforcement of fundamental rights on ac- 
the ju ES er incapacity, poverty or ignorance of law. A person invoking 
e ia iction of this court under Article 32 must approach this court for 
‘ies cation of the fundamental rights of affected person and not for 
hie pe of vindication of the personal grudge or enmity. It is the duty 
tation ourt to discourage such petitions and to ensure that the course of 
E is not obstructed or polluted by unscrupulous litigants by invok- 
g by extra ordinary jurisdiction of this court for personal matter under 

garb of the public interest litigation." 
‘i The court dismissed the petition rejec 
mé e ien and held that the intention o 
ka st the loss of contract to transport and dispo. 

was no public interest involved in it. 

"m Rajiv Ranjan Singh alias Lallan Singh v. State of Bihar" the com- 
befi was filled on the basis of the report published in the daily "Raviwar" 
fn the Patna High Court under Article 226 of the Constitution of 
yes la that M/s Shiv Shankar Chemical Industries Pvt. Ltd. Bhagalpur 
v rom in manufacture and production of ethyl alcohol (rectified spirit) 
ini Pu discharging untreated effluents, chemical wastes and sewage 
i g into contamination of water resources and polluting the envi- 
iln Free thereby seriously affecting not only crops and castle but 
ity. Th ealth and well-being of people living in villages and its vicin- 
Sor us, the right citizens confirmed under Article 14 and 21 and provi- 
under Directive Principle of State Policy under Article 47 and Ar- 


ticle 46A are infringed. 
cà The court relied on the report submitted by expert committee and 
me harshly upon the chemical company stopping the manufacturing 
Process in the distillery. But later 0n, e court directed to restart the 
e afacturing process subject to the condition that an officer not below 
CHERS, of secretary of a Govemment department nominated by the 
Pe 2 and subsequently approved by the Chief Minister and 
cess o n of Bihar State Pollution Board, order for manufacturing pro- 
conii the terms and condition they deemed fit. The constitution of the 
ttee and inspection of the distillery elayed some- 


ting the contention raised by 
f petitioner was to revenge 
se of slurry/sludge and 


what, thi having been d i 
Pvt tid | respondent no. 5 i.e. M/s Shiv Shanker Chemical Industries 
t a x -filed two writ petition to get the manufacturing, restarted. Before 

Petition could be fixed for hearing; 


Tepo 
Port ordered under section 5 of Environme 


the Government relying on first 
nt (Protection) Act, 1986 to 
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the company to close their operations. 

Section 5 of the Act says that the Central Government may issue 
direction in writing to any person, officer or any authority subject to the 
provision of this Act : 


(i) theclosure, prohibition or regulations of any industry, operation or 
process, or 

(ï) Stoppage or regulation of the supply of electricity or water or any 
other services, and such person so directed shall be bound to com- 
ply with the direction. 

The second report was submitted by the Department of Forest and 
Environment and fortunately the second report noted that water in well 
of village Raipura were clean and without odour. The committee accepted 
that pollution would be more in the nature of an irritating nuisance than 
health hazard and allegation of pregnant women aborting due to foul 
smell was not acceptable. The committee concluded that the distillery 
can not be absolved of a responsibility of setting of regular effluent treat- 
ment plant. The committee in second report recommended to restart the 
distillery on the director's promise to set up the effluent treatment plant 
with nine months after the amount of loan sanctioned to them. But the 
committee suggested certain interim arrangements till the final treatment 
plants were installed: 

(1) To set up properly designed lagoons, double-lined by polythene 
Sheets to avoid pollution of ground water and holding capacity equiva- 
lent to 100 days effluent discharge. 

(2) To fence the area where lagoons exists or would be further dug 


up upto five feet by pucca wall or seven strand barbed wire to check the 
entry of cattle or human. 


(3) To separate chemical industry and Raipura village by five meters 
high and 150 meters long dyk 


15 € with close plantation on the top of the 
slope to limit the odour reaching Raipura at the cost of chemical indus- 
tries. 


(4) To provide two deep tube wells for villagers at the cost of chemi- 
cal industry. 


Considering all these Points, the division bench comprising of Mr. 
ce S.B. Sanyal and Mr. Justice Aftab Alam observed that the scheme 


envisaged that chemical company might be allowed to restart the manu- 
facturing process in its distillery 


and the process of restarting mi 
and planting of trees were not 
that direction would be suffici 


Justi 


on completion of interim arrangement 
ght not be delayed that the setting up dyke 
complete but Steps for material progress in 
ent. But all other conditions might be com- 
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pleted before the manufagturing process restart. 

The court clarified that the decision to allow the distillery to start its 
uate safeguards and on fulfillment of 
dertaking given by the chemical com- 
pany which is on line with the Supreme Court's decision in M.C. Mehta v. 


Union of India? that it is necessary to strike a balance between the 


necessity to preserve the environment on the one hand and pressing need 


for the industrialization of this backward state. 

Further more the court directed that in case it comes to light that any 
person has contracted any ailment, the cause of which is directly related 
to effluent discharged by the distillery, the company shall have to bear all 
expenses of his treatment and the question of awarding suitable compen- 


sation to the victim may be considered. 

Shri Francises Joaquim Das Dores Barreto Alias Francisco 
Barreto v. Central Board of Prevention and Control of Water Pollu- 
tion, is a case of industrial pollution of sub-soilwater. Facts are Zuari 


Agro Chemical, a fertilizer manufacturer discharge 

into the sea through pipes which had corroded over the years. The efflu- 
ents seeped into the subsoil and water of Baretto's property. This de- 
Stroyed and uprooted the coconut plantation in Barreto's property. The 
company also released fumes of high ammonia concentrate which burnt 
down proportions of this coconut grow. Barreto filed a suit in the District 
court, Goa seeking an injunction against the company discharging efflu- 
ents fumes. Although frequent inspections undertaken by the Board and 
Agricultural Department confirmed that the pollution was of serious 
nature had existed but no steps were taken in the direction to control or 
mitigate the pollution. Eventually the court held that Barreto was not 
entitled to injunction as he had already accepted Rs. 300,000 as compen- 
sation for damage caused. The High Court and the Supreme Court de- 
clined to interfere with the order of the learned District Judge saying that 
was an interlocutory order. 

Points to be considered in this case are that:— 

(1) Barreto accepted Rs. 3 Lakhs as compensation but even after that 
pollution continued and damage aggravated. This gives rise to the 
‘recurring tort’ and so every subsequent release of fumes and smoke 
gives rise to new cause of action and compensation should not be 

considered as the adequate major in this case of recurring tort. Hence 
, the court should have considered Barreto entitled for injunction 


and not for damages- | fil 
(2) Itwas proper and appropriate major to file 


manufacturing process with adeq 
above conditions is based on the un 


a writ petition in the High 


118 Environmental Pollution & Development 
Court while the petition has sufficient and adequate evidence that 
the Pollution Control Board and other Environmental Departments 
were guilty of dereliction of duty. 

The plea of infringement of fundamental right guaranteed under 

Article 21 of the Constitution should have been taken by the petitioner 

and he must have prayed for a writ of mandamus to compel the govern- 

ment authorities to perform the duty and abate the pollution. 

In M/s. Narula Dyeing & Printing Work v. Union of India% the 
petitioner challenged the action of the State Government taken under 
section 5 of the environment Act, 1986 giving direction to them to stop 
the production activities and to take necessary steps to make the waste 
water being discharged by the units to conform to the standards specified 
by the Gujarat Pollution Control Board and not to restart the production 
activities without the permission of the State Government and Forest & 
Environment Department. 

R.K. Abichandani J. who passed the order has held as under : 

"The Environment (Protection) Act, 1986 was enacted with a view 
to provide for the protection and improvement of environment and for 
matters collected therewith. India had participated in the decisions taken 
at United Nations Conference on the Human Environment held at 
Stockholm in June 1972 to take appropriate steps for protection and im- 
provement of human environment. For implementing these decisions in 
so far as they related to protection and improvement of environment and 


the prevention of hazards to human beings, other living creatures, plants 
and properties, the said Act w. 


ironmental protection, which 
in the event of accidents threat- 
directives of state policy enshrined 
tion of India enjoined a duty on the 


improve the natural environment including forests, lakes, rivers and wild 
life and to have compassion for living creatures" 36 


Keeping these laudable objects in view section 5 of the Act provides 
as under:— 

"Section 5 — Power to give directions: 
contained in any other laws but Subject to 
Central Government may, ..... issue directi 
officer or any authority and su 


— Notwithstanding anything 
the provision of the Act, the 
Ons in writing to any person, 
ch persons, officer or authority shall be 
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bound to comply with such directions. 
Explanation:— ....... 
(a) the closure, prohibition or regulation of any industry, 
process; or 
(b) stoppage or regulation of the supply of electricity or water 
other service". 
: The guidelines for exercise of p 
issuing direction are to be drawn from 
the Central Government and nature of its functions as prescribed under 


the Act. Under section 6 of the said Act, the central Government is em- 
powered to make Rules in respect of all or any of the matters referred in 
the Central Government to take 


section 3. Section 3 provides for power 
Measures to protect and improve the environment, the Central Govern- 
ment has power to take measures as it deems necessary Or expedient for 
the purpose of protecting and improving the quality of environment and 
Preventing, controlling and abating environmental pollution and this power 
includes taking up measures for laying down standards for emission, or 
discharge of environment pollutants for various sources whatsoever." 
Rejecting the petition the court has observed that biochemical oxy- 
gen demand test is widely used to determine the pollutional strength of 
domestic and industrial wastes in terms of oxygen that they will be dis- 
charged into natural water courses in which aerobic conditions exist. Simi- 
larly, chemical oxygen demand test is widely used for measuring 
Pollutional strength of domestic an industrial wastes. This test allows 
Measurement of wastes in terms of the total quantity of oxygen required 
for oxidation to carbon-dioxide and water. The trade effluents which con- 
tained various characteristics in excess of tolerance limit would undoubt- 
edly ruin the fertility of soil of which they come to be released and re- 


lease of such trade effluents in Khari — cut canal which is meant for 
irrigation of lands obviously would result in damage to the crops and the 
fields to which polluted water was being carried 

immediate action and if the state government became suddenly aware of 


its duties and took action for preventing further damage to the crops and 
d that there was justification for such 


agricultural lands, it cannot be sai à anon ; 
action because it was not taken earlier. The gravity of the situation was in 
the extent of damage which was resulting due to discharge of such efflu- 


ents.5* 
In Haryana Tourism Corporation Limited v. Haryana State Board 
for the Prevention and Control of Water Pollution, challenged heret 
imited, Chandigarh is to issue no- 


by the Haryana Tourism Corporation Lt 


operation or 
or any 


ower under the said provision of 
the nature of powers conferred on 
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tices annexure P-1 and P-4 whereby it was asked to pay Cess under the 
Water (Prevention and Control of Pollution) Cess Act, 1977 and in de- 
fault thereof, to pay a penalty of 100% on the amount due. 

A division bench comprising of Mr. G. C. Garg and A. L. Bharti has 
observed on behalf of the court that a bare reading of the provisions of 
the said Act show that Cess is payable by local authority such as the 
municipal corporation or contonment board which supply water to its 
residents in the local areas of their jurisdiction. It does not apply to such 
persons who draw their own water, say, by installing tubewell and then 
supply in the houses or the complexes where some visitors also happen 
to come and stay. It is not duty of such authority or a body to supply 
water under any provisions of law. The petitioner Haryana Tourism Cor- 
poration is drawing water for its own consumption and is not entrusted 
with the duty to supply water to others. Merely, providing the amenity of 


law. The petitioner corporation is therefore n 
the Act. 


In M/s Mahabir Soap and Gudakhu Factory v. Union of India? the 

facts are that the petiti 
. tobacco tooth paste commonly referred a Gudakhu, located in thickly 
populated area of Kantabanj town. The petitioner has not obtained the 


ot liable to pay Cess under 


Water Act, 1974, 

Power has been conferred 
Sures as it deems necessary or e. 
quality of the environment and 
ronmental pollution?! Further, 
relating to which measures may 


on the Central Government to take mea- 
xpedient for Protecting and improving the 
Preventing, controlling and abating envi- 
Certain matters have been enumerated 
be taken by the Central Government? and 
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striction on areas in which any 


lass of industries, operations or 
arried out subject to certain 


power has been also conferred to for re 
industries, operations or processes or € 
processes shall be carried out or shall be c 
safeguards.” 


Section 5 confers power on the Central Government to issue direc- 


tion to any person, officer or any authority in writing for the closure, 
prohibition or regulation of any industry, operation or process; or the 


Stoppage or regulation of supply of electricity or water or any other ser- 
operation or process shall 


vices. No person carrying on any industry, 

discharge or emit or permit to be discharged or omitted by environmental 
pollutants in the excess of standards prescribed. Further, the Act empow- 
ers the central government to delegate all or any of its power under the 
legislation to any officer, state government or authority. 

Section 24 of the Environment (Protection) Act, 1986 provides that 
rules or order made under the Act shall have effect notwithstanding any- 
thing inconsistent therewith contained in any enactment other than the 
Environment (Protection) Act, 1986 and any Act or omission constitutes 
an offence which is punishable under this Act and also under any other 
Act, the same would be punishable under the other Act and not under this 


Act. 

The Rule 4 of the Environment (Protection) Rules, 1986 lays down 
the procedure and manner of issuing direction under section 5 of the Act. 
Sub-rule (3-a) or Rule 4 provides to give an opportunity of not less than 
15 days from the date of service of a notice to file objection with an 

rve with a copy of proposed 


officer designated on this behalf and to se py o 
direction to the person, officer or authority to whom notice is sought to 


be issued. 

Sub-rule (3-b) provides w 
or regulation of electricity oF 
carrying on the industry, operati 


officer or an authority, à COPY ° 
dorsed to the occupier of the industry, operation 


objection filed by occupier with an officer designa 
in accordance with the procedure under su 
rule. 

Section 24(1)(a) of the 
person shall knowingly caus í 
luting matter determined in accordance W1 
laid down by the state Board to enter (whethe 
any stream or well or sewer or on land. 


ction is for the stoppage 
r services affecting the 
ght to be issued to an 


o 
sed action shall also be en- 


974 provides, inter alia that no 
poisonous or noxious or pol- 
th such standards as may be 
r directly or indirectly), into 


e or permit any 
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Section 25(1) provides that no person without the consent of the 
State Board shall establish or take any step to establish any industry, op- 
eration or process, or any treatment or disposal system or any extension 
or addition thereto, which is likely to discharge sewage or trade effluent 
into a stream or well sewer or on land. Sub-section (4) of section 25 
provides that the State Board may grant its consent referred in sub-sec- 


tion (1) subject to such condition as it may impose or refuse such consent 
for reason to be recorded in writing. 


under section 25 of the Water (Prevention and Control of Pollution) At, 
1974.94 


case, where the 
Acetylene black 


cadmium compounds, 
de oil and certain other 
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"Inland water pollution is largely due to discharge of chemicals like 


Sulphates, Fluorides, chlorine and Mercury into streams and rivers, and 
use of pesticides of lands close to water sources. The Hoogly Estuary into 


which 150 industries discharge effluents, is an example of this. Water 
borne diseases are caused by water pollution" ^" 


' In V. Lakshmipathy v. State of Karnataka? the petitioners are ag- 
grieved by location and operation of industries and industrial enterprises 
in a residential area in alleged gross violation of the provisions of the 
Karnataka Town and Country Planning Act. The people have also com- 
plained of the serious threat to public health on account of environmen- 
tal hazards posed by the industries and industrial activities. The petition- 
ers further alleged that the residents of the area have a right to expect 
strict performance of statutory duties in order to protect public interest by 


public bodies invested with statutory obligations. 
Mr. Justice H.G. Balakrishna who delivered the judgment has saidin 


regard to the preservation of environment as under: 

"The movement for restorations and maintenance of a livable envi- 
ronment requires curbing the power of narrowly oriented adminis- 
trative agencies in the appropriation of the dwindling acreage of land 
and water not already irrevocably appropriate. There have been sev- 
eral proposed and discussed means of easing of burdens and handi- 
caps of the substantial evidence rational basis tule in environmental 
cases involving ju dministrative agency determina- 
tions, Some are based upon concepts found in environmental cases 
and other cases and also explained and analysed by the acknowl- 
edged critical authorities. Others are based not upon authorities but 
on the sheer importance of the interests affected, for e.g. as docu- 


mented in the Nationa no 
"The explosion of grave cO 
Government level is the great poli 
sporadic and unorganised struggle 


life and bird lovers, wilderness wan! 1 À S 
tion movement of the environment and are focussing their attention to 


denuded forests, balding hills, disappearing prairies, extinct species of 
:ng birds. The movement has be- 


rare fish, thinning wild life and vanishing X 
come the crusade of anyon erywhere for a "livable environ- 


e almost €V 
ment." There is an increasin. s that in leaning up our environ- 


ment, of not in wilderness, like the preservation of the world 
tion and environment protection. 


Commenting on business corporatio! rotec 
Robert Reinow a professor of pol the State University of 


dicial review ofa 


of environmen! 
derers have identified the conserva- 


124 Environmental Pollution & Development 


New York, Albay observed:— 

"But worse than corporation funding is the subversion of Gov- 
ernment agencies to the role of environmental exploiter. The public 
interest which should be championed by the agencies with their 
regulations is ignored or perverted, as the "Iron triangle" or special 
interests, bureaucrats and committee chairperson from their unholy 
alliance. This means that the public conscience is entrusted to vol- 
unteers in public interest groups, a sacrificial burden of weighty 
dimensions".'*! 

Inserted by the constitution (Forty-Second Amendment) Act, 1976, 
Art. 48-A lays down that the state shall endeavor to protect and improve 
the environment and to safeguard the forests and wild life of the country. 

Art. 51-A(g) exhorts the citizen to protect and improve the natural 
environment including forests, lakes, rivers, and wild life to have com- 
passion for living creatures. 

Part IV-A on Fundamental Duties has been added by the constitu- 
tion (42nd Amendment) Act 1976, in accordance with the recommenda- 
tions of the Swarn Singh committee bringing the constitution in line with 
Art 29(1) of the Universal Declaration of Human Rights and Constitution 
of China, Japan and U.S.S.R. 

"The mandate of our constitution is to build a welfare society and 

legislations made that behalf to give effect to Directive Principles of 

State Policy have to be respected. If the constitutional obligations 

are not discharged by due enforcement by the administrative agen- 

cies, the court cannot turn a Nelson's eye. The fundamental duties 
are intended to promote peoples participation in restructing and build- 
ing a welfare society and the Directive Principles under Part IV are 
intended to build the edifice of welfare state. Environment and its 
preservation is subject matter of both, thus emphasising the impor- 

tance given to it by our constitution. Protection of environment is a 

matter of constitutional priority. Neglect of it is an invitation to di- 

saster. The problem is the concern of every citizen and action brought 

cannot be dismissed on the ground of locus standi. The right to sue 
in this regard is inherent in the petitioners. When administrator do 
not mend their ways, the courts become the battle ground of social 
upheavel. The paradigm of bureaucracy conducive to public welfare 
features standard operating procedures, human outlook, hierarchical 
authority, prompt law enforcement besides job specialization and 
personnel rules among others. If the administrators show indiffer- 
ence to the principle of accountability, law will become a dead-letter 
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on the statute book and the public interest will be the casualty. En- 


titlement to a clear environment is one of the recognised basic human 


rights and human rights jurisprudence cannot be permitted to be 
thwarted by status quoism on the basis of unfounded apprehen- 


sions".' 


In Mahmud Ali v. State of Bihar 


mainly to answer on two points:— 
(1) Whether Sec. 47(1) of the Water (Protection and Control of Pol- 
lution) Act, 1974, necessarily mandates the incorporation of the words 
"he was in charge and was responsible to the company for the conduct of 
the business of the company", in all complaints against a Chairman, Man- 
aging Director or General manager of the company for offenses in con- 
travention of the said Act? 

(2) Whether Sec. 47(2) of the Water (Prevention and Control of Pol- 
lution) Act, 1974 inflexibly mandates the incorporation of the allegation 
that the offence was committed with the consent or connivance or was 
attributed to the neglect on the part of the Chairman in or Managing Di- 
rector or General Manager of the company in the complaint itself. 

The answer to question No. (ii) is rendered in the negative. It is held 
that S. 47(2) does not mandate the incorporation of the allegation that the 
offence was committe 


d with the consent Or connivance or was attribut- 
able to the neglect on the part of the Chairman, Director or General Man- 
ager of the company; in the complaint itself. 

K.K. Nandi v. Amitabha Banerjee* is another case in which the 
Calcutta High Court did not allow the offending company to take advan- 
tage of hyper technical arguments to escape criminal liability. The re- 
spondent had filled a complaint under Sec. 47 of the Water (Prevention 
and Control) of Pollution Act, 1974, against K.K. Nandi and other direc- 
tors of a brewery. The directors opposed the complaint by pleading that 
the compaint did not contain à specific averment that they were guilty of 
this offence under the act and were therefore criminally liable for the 
same. The court held ry to plead the commence- 

rovided that of a company Was 


19 the Patna High Court was invited 


guilty of an offence it WI 
charge of the Company's affairs a f the offence. Further the 
Court held that the petitioners p too technical and it would be 
inappropriate and selfdefeating to interp! beneficial legislation 11 this 
manner. 

M.V. Arunachalam v. Tamil Nadu Pollution Control Board, Madras 
isan important decision for activists and for Pollution Control Board offi- 


ret a 


105 
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cials. The petitioner was a director ofa cycle manufacture. The company 
had many units. The company discharged such noxious substance that it 


these complications, 


k which ultimately caused dan- 
public at large. 
The court held that theB i 


ure of the industries is shockingly 
re. 
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Thus, the critical analysis of the above said cases proves that the 
approach adopted by the Indian judiciary is highly appreciable in pro- 
tecting the environment and controlling the water pollution. 
7. REVIEW 
ussed earlier in this chapter, it becomes obvious 


that the situation of water pollution is taking a serious turn in our country. 
The reasons for this as explained earlier are many. The root cause, in my 
opinion, is the explosion of population whereby we are adding the con- 
tinued growth of the population at over 2 per cent per annum in a situa- 
tion when some 40 per cent of our 950 million people are already below 
the line of absolute poverty, makes it practically impossible to cope ef- 
fectively with environmental problems, even if the desire to do so was 
there. Secondly, our planning is also defective. Thus the result is that the 
growth of resources is not keeping pace with the growth in population 
and the resources per capita are diminishing. As a consequence, there is 
an ever-increasing pressure on our water resources too. 
To combat the growing menace of water pollution in our country, 
the Union Government had promulgated the Water (Prevention and Con- 
rve the wholesomeness of 


trol) Act in 1974 as discussed above to prese 
water. In addition, Environment Protection Act was passed in 1986 and 


prior to that pollution Control Boards were established both at the Union 
and State levels. The State Boards have powers of instituting prosecu- 


tion against all persons and organisations/agencies including local bod- 
of the government. But, most of 


ies and the heads of the departments e 
these Boards are found to be extremely weak due to inadequate funds 
and lack of sufficient and well-qualified personnel. The latest example is 

me operational in September 


the Ganga Action Plan (GAP) which becari A 
1653 A 200.crore ambitious Gaga Pur, PANNE ome 


has been pathetic.'” 

The b culprit in realising the desired results of control of water 
pollution is the industrialist — State combine which has frequently suc- 
ceeded in twisting the rule book. It is proved in the latest report of the 

ted out that even to day 27 


Central Ganga Authority which clearly poin 
major industrial units, out of which 13 were the Central Government Un- 


dertakings, had not paid adequate attention to the Pollution Control Boards 


directives. ` 
Similarly, there are numerous other examples where both the gov- 
: n willfully flouting water 


ernment undertakings and private units have bee l 
pollution control laws. For example, take the case of Delhi, Effluent Treat- 


From what has been disc 
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ment Plants (ETPs) have been installed or are under installation for only 16 
out of the total 63 polluting units. A large number of units have been 
evading ETPs considering them unnecessary expenditure. The 
Indraprastha Thermal Power Station, one of the largest pollutants in the 
capital, has been dillydallying in installing the required equipment be- 
cause it would have spend between ten to twelve crore of rupees. Nearly 
2,000 such industrial units will still have to fall in line. 

In some cases, even after the culprit have been caught, they have 
installed pollution control equipment just to satisfy requirement of pollu- 
tion control laws. But, maintenance of equipment had been totally ne- 
glected in a large number of units. Recently, there has been 13 cases 
where the ETPs have remained shut for more than six months because of 
equipment failure caused by neglect of maintenance. On the other hand, 
a few State Boards themselves have become a den of corruption where 
industrialists could easily by certificates from clerks and typists.' 

Added to this has been a peculiar nature of Water Pollution Control 
Act, that is, it prevents non-government agencies and affected citizens 
from taking legal action, Then, the technicalities of the courts have their 
own problems and there is no Separate Environment Court! dealing ex- 
clusively with specific pollution cases. 

Thus under these Circumstances, it becomes most necessary that the 
water pollution control laws be made more Stringent and adequate provi- 
sion for funds and trained personnel to the agencies enthrusted with the - 
task be added. A proper Centre-State coordination and the necessary will 
on the part of official agencies to make the laws click should also be 
ensured. Equally important is the establishment of a National Environ- 
ment Protection Authority!? which should also be made a department of 
Ministry of Environment but have sufficient authority, setting up of En- 


er pollution and conservation 


: à ing cases which are clear indi- 
cations to this fact. These cases are: Pondicherry Paper Limited," 
» 


Aggarwal Textiles,'!? Ratlam Municipality,""3 Tata Tea,' Delhi Bot- 
tling," Gwalior Rayon Company,!! Dehradun Quarrying case 17 Ganga 
Pollution (Tanneries),''? Ganga Pollution (Municipalities) is AP. Rayon’? 
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and: Modi Industries Cases. 
useful in these cases in controlling 
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121 The judicial activism has proved to be 
pollution of water and improvement of 


the environment. 
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CHAPTER FOUR 
Control of Air Pollution : Law and Practice 


1.IMPORTANCE OF PURE AIR 


The atmospheric environment of man is both narrow and finite.! It con- 
tains about 20 per cent oxygen which animals, including man, require 
for life and, because the average person, requires available oxygen at 
pressures approximating 3 pounds per square inch, man can not survive 
for long if oxygen is not available in close to that proportion and at that 


pressure. Other constituents of air include variable amounts of water 
vapour, nitrogen (78 per cent 
certain other gases, all of which, to 


sonal change. Normally, 
ing altitude and we te: 


that air is very impor- 


as well as for other organisms. 


2. MEANING OF AIR POLLUTION 


Among the usual wastes released into the air are lead and carbon diox- 
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ide, sulphur dioxide, carbon monoxide, nitrogen oxide and suspended 
particulates like dust.? According to Section 2 of the Air (Prevention and 
E of Pollution) Act, 1981, "air pollutant" means the presence in the 
osphere ofany "air pollutant" which in tum means any of these pollut- 
ants present in solid, liquid or gaseous form in the atmosphere in such 
concentration as may be or tend to be injurious to human beings or other 

living creatures or plants or environment. 
Air pollution is as old as industrialisation. 


classified into two types: 
(i) Air pollution when air contains solid and liquid particles such as 


dust carbon, hydrocarbons, etc. which are electrically charged 
ii and thus kept in suspension by electrostatic forces. 

(ii) Air pollution when the air contains gases which are poisonous or 
obnoxious in nature such as sulphur dioxide, carbon monoxide, 
oxides of nitrogen, hydrocarbon vapour and other substances. The 
most harmful element is benzopyrene. 

The first type of air pollution is caused by domestic and mobile 
Sources. Second type of air pollution is created due to industries. 

Thus, air pollution means the presence in atmosphere of one or 
More contaminates such as dust, fumes, gas, mist, odour, smoke or vapour 
In quantities, of characteristics, and of duration such as to be harmful to 


human, plant, animal and even property. 


The air pollution may be 


3. MIXING OF POLLUTANTS WITH THE AIR 

antic reaction-vessel in which countless 
cal reactions take place. It is a reaction- 
atures and pressures change, a 
in addition to the oxygen, ni- 
s mentioned earlier, also 


The atmosphere is like a gig 
and largely unidentified chemi 
vessel whose properties change aS temper 
truly dynamic state. Likewise "pure" air, 
trogen, water vapour and oxides of carbon a 
includes minute amount of sulphur. 

ndamental importance to 


_ The oxygen-carbon dioxide cycle is of funda 
animal-plant relationships. Atmospheric oxygen is produced by photo- 


Synthesis, a process by which plants exploit solar energy and trap car- 
ic (carbon-containing material) matter; 


bon dioxide to synthesize organi i 
a by-product of this process is OXYECT- Photosynthesis has been taking 
Place for millions of years, and must continue in order to maintain the 

Jants thus get their energy 


Oxygen content of the atmosphere. While pla 
for growth and reproduction from the sun, animals extract energy from 


chemical packets (plants or other animals). In essence, animals burn 
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material in the presence of oxygen is oxides of fuel materials, for example, 
carbon catalysts called enzymes and coenzymes. The result of this com- 
bustion in the presence of oxygen is oxides of fuel materials, such as 
carbon dioxide. When man burns other materials in manipulation of his 
environment, other oxidized forms are generated, such as oxides of sulfur 
and nitrogen, etc. Serious forms of air pollution have also arisen in India 


due to emission of smoke, sulphur dioxide, nitrogen oxides, carbon mon- 
oxides and dust-fall? 


A. Carbon Monoxide As Pollutant 

The complete combustion (oxidation) of carbon in the presence of oxy- 
gen results in the development of carbon dioxide (CO,). Carbon mon- 
oxide (CO) results from incomplete combustion and is an almost exclu- 
sively man-made, pollutant. Its chemical fate in the atmosphere is not 
certain, although it may include conversion to CO,, reaction with cer- 
tain reactive chemicals (hydroxyl radicals) or assimilation by plant life 
on land or ocean absorption and biological oxidation. It is toxic to hu- 
mans at concentrations of 100 parts per million with exposure for sev- 
eral hours. Carbon monoxide is produced almost entirely from incom- 
plete combustion of fuel and predominantly by automobile engines, but 
tiny amounts are normally produced by man and other animals. Exces- 
sive carbon monoxide emanating from factories, for example, can have 


harmful effects ranging from drowsiness to coma, respiratory failure 
and death. 


B. Carbon Dioxide As Pollutant 


Carbon dioxide (CO,), on the other hand, occurs naturally as a by-prod- 
uct of animal respiration. However, a major contribution results from 


the combustion of fossil fuels such as coal, oil and gas. Since the advent 
of the industrial revolution, man has increased CO, emissions. princi- 
pally by electric power plant and internal combustion engines. It has 
been estimated* that man-made emissions of CO will show an eigh- 
teen-fold increase from 1890 to 2000. Because of pollution from these 
major sources, carbon dioxide enters the air faster than the natural cycle 
of carbon dioxide can adjust to the accelerated input. Besides assimila- 
tion of carbon dioxide by both aquatic and terrestrial plants, the oceans 
provide a huge sink for CO, with exchanges taking place at air-water 
interfaces and shallow and deep water mixing. Limestone (calcium car- 
bonate) is formed by hydration of CO, and reaction with calcium ion. 


However, the movement of CO, from shallow to deeper parts of the 
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rs slowly and thus is one of the rate-limiting parts of the 


Ocean occu 
cycle of release into air, diffusion into water, etc. This is one reason for 
ble buildup of carbon dioxide in the atmosphere. 


the slow but measura 
Carbon dioxide has an effect on global temperature because of its 
) and reflect energy back 


ability to absorb heat energy (infrared radiation 
to earth much as the glass on a green-house does, allowing less heat to 
escape to outer space. Since short wavelength energy (ultraviolet) passes 
through carbon dioxide, an increase in CO, concentration with a more 
or less constant supply of solar energy should result in increasing global 
temperatures. Many scientists attributed the rise in mean global tem- 
perature in the 60 years period after 1880 to the seven percent increase 
in atmospheric carbon dioxide concentration. A decrease in mean glo- 
bal temperature has been noted since 1940, and may be due to increases 
in water vapour and atmospheric turbidity from air pollution, resulting 
hing the earth, since they exert their own 
greenhouse effect in a reverse direction. Changes in solar activity could 


be another source of this decrease in temperature. 


And Air Pollution 
1 changes are increasingly being attrib- 
les (800 million tons produced world- 
d forming agents since their attraction 
tion and ice crystal formation on the 


nt, the droplets grow and fall, 
resulting in the increased precipitation potential, rainfall, and weather 
change already believed to have occurred in many in For soor d: 
i i in cloudiness along the 
one i ted an à arent increase In © 
investigator no e pP sees M vfi mee chum 


heavily traveled jet aircraft corridors à 
a pound and one-quarter of water is released per gallon ofj 
At altitudes of 20,000 t° 40,000 feet the rarified atmosphere and cold 


temperatures permit large volumes of air to be saturated by relatively 
small meee of water. i rticulate exhaust from the jets 


In addition, par” n 
contributes to the "seeding potential”, setting Up good conditions for 
cloud formation. Thus ingly innocuous substance such as 
water vapor can, under certain con! ke profound environ- 


ditions, invo 
mental change. 


C. Other Weather-Changers 
Indeed, various elimatologica 
uted to air pollution. Dust partic’ 
wide per year) are effective clou 
for water vapor permits condensa 
dust nuclei. With sufficient moisture prese 


D. Nitrogen Oxides AS pollutants — thet 
papi of nitrogen and release of nitrogen oxides into the atmosphere 
E plant sources. Man- 


comes largely from automobile and electric power 
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made sources do not account for all or even the largest part of global 
nitrogen emission; other sources include biological processes and light- 
ning. Yet another source is the possible contribution of the application 
of nitrate-containing fertilizer. 

Some of the oxides of nitrogen are oxidized further to nitrogen di- 
oxide which strongly absorbs ultraviolet light from the sun, creating 
nitric oxide and atomic oxygen (O); the later can form ozone (O,) in the 
presence of molecular oxygen (O,). This highly reactive form of oxy- 
gen has been responsible for ozone "alerts" in Los Angeles. During an 
ozone alert, out-of-doors exercise by school children is restricted in or- 
der to avoid lung damage. These ingredients in the presence of hydro- 
carbons (compounds containing carbon and hydrogen) react to form an 
eye-irritating, mucous- membrane damaging substance called peroxyacyl 
nitrate, or PAN, a principal component of photochemical smog. Other 
sources of hydrocarbons are natural bacterial decomposition of organic 
matter and release from forests, so that photochemical smog, while com- 
mon in most of our major cities, has the potential of forming even in 
rural areas given the presence of nitrogen oxides and sunlight. 


E. Particulates As Pollutants 


Particulate matter is enormously widespread. In Calcutta City, dust fall 
levels as high as 30 tons per Square mile per month were recorded in 
1989. Dust fall tends to consist of relatively heavy particles which settle 
close to their source. Finer particles settle at greater distances. Particles 
larger than 10 microns emanate from grinding, 
Particles less than 5 microns in size may reac’ 
passages and lodge in the tiny air sacs which te 
are none of the defenses which tend 
the upper respiratory passages. Sulfur 
particles, and slowly released into th 
nents such as radioactive isotopes of 
the lungs on these tiny particles. 


spraying, and erosion. 
h the lower respiratory 
rminate them. Here there 
to expel the larger particles from 
dioxide may be absorbed on those 
€ air sacs. Other harmful compo- 
polluted air can also be carried into 


Other aerosols, such as DDT, are 
blown from the forest, field or garden where they were originally sprayed 
and passed through food chains from plant to animal to man or even 
directly to man. In this way, DDT has contaminated animal (including 
human) fat tissue in virtuall 


y all areas on the globe including human) 
fat tissue in virtually all areas on the globe including the polar zones. 
Indeed, DDT has made its way into mothers' milk, resulting in the mother 
contributing to the contamination of her infant. 


As indicated earlier, particles can scatter sunlight, reducing the 
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g earth and provoking global temperature de- 
in the atmosphere and include prod- 
including fossil fuel burning, 
tions and forest fires. Dustfall 
which have radioactive 


amount of energy reachin. 
creases. Global dust levels are rising 
ucts from all phases of human activity, 
and natural products such as volcanic erup 
can also come from thermonuclear explosions 
isotopes as additional by-products. 


F. Sulfur Oxides As Pollutants 

Oxides of sulfur are emitted largely from man-made sources and are 
primarily released as sulfur dioxide, which may be oxidized to sulfur 
trioxide. The latter can combine to form sulfuric acid 
mists which are highly corrosive to building materials, including stone 
and marble. Indeed, the oxides of sulfur can, in several decades, dete- 
riorate statuary that has survived the ravages of several thousand years 
of normal weathering. When precipitated into water via rainfall sulfate 
salts increase acidity and can destroy aquatic life, most of which cannot 
survive at p" s (an index of acidity) lower than 4.0. Salmon kills occur 
at p! 5.5. While p" of lakes and rivers vary 


with seasonal changes in 

temperature and biological activity, the threat from sulfur oxides is for- 

midable. Natural sulfur oxide sources include volcanoes, geysers and 
decomposition of sulfur-containing organic material. 

Other emissions clude lead emanating largely 


deserving mention in 
from gasoline burning but also from sme 
tions. About 65 percen 


t of the lead in comb 
into the atmosphere and results in both local and distant fallout. It is 


contains à thousand-fold surplus 


estimated that the northern hemisphere p 
of lead above and beyond natural base levels because of man's contribu- 
tions. 

ort-lived isotopes, such as 


nts vary from sh 
diocarbon with a 5,000-year half 


the environment as à 


Radioactive polluta 
radioiodine with an g-day half life to ra 
life and many interm re entering 
result of nuclear explosions. 

Obviously, à variety of compoun 
from all of man's activity with little regar 
release. This anarchy © 
understood or unidenti 
logical effects of which are eve? 
ample, the combustion of man 
mation of totally new produc reac : 
ways completely foreign fo us and producing effects W 


ds are released into the atmosphere 
d for the how, when, or why of 
e formation of many poorly 


the short and long range bio- 
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undetected or at least unknown. Polychlorinated biphenyls, used as plas- 
ticizers in the manufacture of many products, are chemically similar to 
DDT, and are also appearing in the environment. 


4. EFFECTS OF AIR POLLUTION 


In any metro-politan area, acute air pollution disasters can occur when- 
ever atmospheric conditions prevent rapid dispersal or dilution of the 
pollutants. Acute air pollution disasters resulting collectively in the deaths 
of thousands in Belgium's Meuse Valley (1930), Donord, Pa (1948), 
London (1952, 1959, 1962), New York City (1953, 1962, 1966) have 
been well documented. All of these episodes had certain common char- 
acteristics: 

(i) A high population density with a correspondingly high concen- 

tration of combustion processes. 

(ii) Seasonal influence occurrence was in the winter when fuel con- 
sumption was increased and upper respiratory diseases were preva- 
lent. 

(iii) A stagnant air situation and temperature inversion for several days 
to a weak with accumulation of pollutants in the air. 

Thus the air pollution has an adverse effects upon the health of 
human beings as well as ecology. It has been found that people living in 
air polluted areas are suffering from certain respiratory diseases than 
people living in fresh air. This obviously establishes the "cause and 


5. SOURCES OF AIR POLLUTION 


The sources of air pollution ma 
(i) Domestic : It includes 


heating purposes. At present it 

! y lution, 

(ii) Industry t It is the principal source of air pollution and covers all 
* engaged in production and consuming energy 


It includes oil, gas, coal, electricity and nuclear fis- 
sion etc. Mainly the contribution of industries to air pollution is 


in the form of "dark smoke" which shows that combustion is in- 
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complete, and indicates the presence of pollutants. 

(iii) Mobile : This source causes air pollution specially in metropoli- 
tan areas and it is à second largest source for air pollution. Mobile 
source includes road vehicles, aircrafts, ships, railways and all 
other combustion engines. Today, with constantly increasing num- 
ber of vehicles particularly in towns and big cities, the problem of 
air pollution.is becoming more and more acute. 

(a) Lead in Petrol and Air Pollution : Lead in petrol when used in 

high compression engines is emitted in air as lead oxides which 

are highly toxic and harmful. But, petrol with a high content of 
tial for high compression engines. Because, 


lead has become essen 
lead free petrol means a high consumption of petrol in high com- 
pression engines. Lead when mixed with petrol improves its 


antinock properties. Let us hope that good sense would prevail 
and the Government of India would prefer good health for citi- 
zens rather than petrol consumption. AS Australia has introduced 


lead free petrol from July 1985.* 
6. LEGAL CONTROL OF AIR POLLUTION 

The provisions of the following enactments are relevant to control air 

pollution: 


A. The Boilers' Act, 1923. 
B. The Factories Act, 1948. 
C. The Industries (Development and Regulation) Act, 1951. 
D. Mines and Minerals (Regulation and Development) Act, 1957. 
E. Local Municipal Acts : 
(a) Calcutta Municipal Act, 1951. 
(b) Delhi Municipal Corporation Act, 1957 
(c) Gujarat Municipalities Act 1963. 
(d) Punjab Municipal Act, 191 1. . f 
A. The Boilers' Act, 1923 : Matters covered under boiler regulations 
à ders" Act, 1923. It deals with 


throughout India are dea 1925 adi 
standards of construction, registration and regu ar 
vides for the certified boiler at- 


inspection of all boilers. The Act pro 1 
rd. The Board is empowered to make 


tendants and Central Boilers Boa joard E^ 
regulations to lay down the standard conditions ID (a) respect of mate- 
tion which shall be required for the purpose of 

tion of a boiler; (b) for prescribing 


rial design and construc ; 
enabling the registration and certifica ; : 
ing the maximum pressure at which a boiler 


the method of determin 
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may be used; (c) for regulating the registration of boilers, prescribing 
particulars to be produced by the owner, the method of preparing a boiler 
for examination, etc.; (d) for regulating the inspection and examination 
of boilers and steam-pipes, and prescribing forms of certificates there- 
for; (e) for ensuring the Safety of persons working inside a boiler; and (f) 
for providing any other matter which is not, in the opinion of the Board, 
a matter of merely local or State importance" 7 

Similarly State Government has been empowered to make rules to 
regulate the transfer of boilers to provide for their registration and certi- 
fication; to require boilers to be in charge of persons holding certifi- 
cates of competence and to prescribe the conditions for grant of such 


certificates; to provide for any matter or merely local importance in the 
State.® 


prohibited,'® and every 


ler sh The owner of a boiler has to apply for 
. Tegistration to the Inspector with prescribed fee. The Inspector then pro- 


The Factories Act, 
ion of factories; da 
control of explosiv. 
relates to 


1948 provides for 
ngerous dusts and 


i € and inflammable 
Health’, Section 14 in this 
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Chapit dealing with dust and fume provides as follows: 

(1) In every factory in which, by reason of the manufacturing pro- 

cess carried on, there is given off any dust or fume or other impu- 
rity of such a nature and to such an extent as is likely to be injurious 
or offensive to the workers employed therein, or any dust in sub- 
stantial quantities, effective measures shall be taken to prevent its 
inhalation and accumulation in any work-room, and if any exhaust 
appliance is necessary for this purpose, it shall be applied as near as 
possible to the point of origin of the dust, fume or other impurity, 


and such point shall be enclosed so far as possible. 
ustion engine 


(2) In any factory no stationary internal comb 
shall be operated unless the exhaust is conducted into the open air, 
hall be operated in any 


and no other internal combustion engine S 

room unless effective measures have been taken to prevent such 
accumulation of fumes therefrom as are likely to be injurious to 
workers employed in the room." 

. In respect of all factories in which the humidity of the air is artifi- 
cially increased, the State Government may under Section 15, make 
rules (a) prescribing standards of humidification; (b) regulating the 
methods used for artificially increasing the humidity of the air; (c) di- 
recting prescribed tests for determining the humidity of the air to be 
correctly carried out and recorded; and (d) prescribing methods to be 
adopted for securing adequate ventilation and cooling of the air in the 


work rooms. 
_In the Chapter dealing with *Safety* 
or inflammable dust. It reads: 
"(1) Where in any factory any manufacturing process produces 
dust, gas, fume or vapour of such character and to such extent as to 
be likely to explode an Ignition, all practicable measures shall be 
taken to prevent any such exposition by — 
d in the process; 


(a) effective closure of the plant or machinery use 
(b) removal or prevention of the accumulation of such dust, gas, 


fume or vapour; and 
(c) exclusion or effective enclosure of all possible sources of igni- 
tion." 

, Under Section 37(4) ‘no plant, tank or vess 
sive or inflammable substance 5 
welding, brazing, soldering or cutting OP 
plication of heat unless adequate measures 
move such substance and any fumes a 


Section 37 relates to explosive 


el which contains explo- 


hall be subjected in any factory to any 
eration which involves the ap- 
have first been taken to re- 


rising therefrom or to render such 
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substance and fumes non-explosive or non-inflammable and no such 
substance shall be allowed to enter such plant, tank or vessel after any 
such operation until the metal has cooled sufficiently to prevent any 
risk of igniting the substance. 

In case of contravention of any of these provisions the occupier and 
manager of the factory shall each be guilty of an offence punishable 
with imprisonment or/and fine" and with enhanced penalty after previ- 
ous conviction. Section 105 provides that no court shall take cogni- 
zance of any offence except on complaint made by or with the previous 
sanction in writing of an Inspector. The complaint is to be made within 
three months of the date on which the alleged commission of the of- 
fence came to the knowledge of an Inspector." It is difficult to read this 
Section so as to make the date on which the Inspector would or ought to 
have acquired the knowledge of the commission of the offence — where 
the statute does not provide for an enquiry into the accident. Moreover, 
the right of complaint is given only to the Inspector and not to the indi- 
vidual citizen. 

C. The Industries (Development and Regulation) Act, 1951. This 
Act provides for the development and regulation of certain industries 
through licensing. This Act confers on the Central Government power 
to make rules for regulating the production and development of the in- 
dustries mentioned in the Schedule and for consultation with Provincial 
Government on these matters. Provision has also been made for the 
constitution of a Central Advisory Council, prior consultation with which 
is obligatory before the Central Government takes certain measures such 
as the revocation of a licence or taking over the control and manage- 
ment of any industrial concern." It is important to note that under the 
Act the burden of proof lies on the polluter and not on the prosecution 
as is made clear in Section 28 which states: 

"Where any person prosecuted for contravening any order made 

under Section 18-G which prohibits him from doing an act without 

a permit .... the burden of proving that he has such authority, permit 

— shall be on him." 

As discussed earlier, the industries are the chief polluters of envi- 
ronment. But the Industries Act as such makes no direct or indirect 
reference to environment. Under the Act the planning of future devel- 
opment on sound and balanced lines is sought to be achieved by the 
licensing of all new undertakings by the Central Government. The im- 


posing conditions for issue of licences also can be stretched to serve the 
cause of environment.'* 
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D. The Mine and Minerals: (Regulationand Development) Act, 1957. 


Protection against environmental degradation due to mining is to some 
lation and Develop- 


extent regulated by the Mines and Minerals (Regu 
ment) Act, 1957. Its purpose is to regulate mines and development of 


minerals. Under Section 4 of this Act, no person can undertake any 
except under and in ac- 


prospecting or mining operations in any area, 
cordance with the terms and conditions of a prospecting licence or a 
mining lease granted to him under the Act and the rules made thereun- 
der. The conditions for obtaining à prospecting licence or a mining lease 


are also specified." The applicant is entitled for the grant of certificate 
ition being that he should 


of approval as a matter of right, 
i i ibed fee. The Act does 


not provide for refusing or cancelling 
pecting licences and mining leases are void and of no effect if granted, 
renewed or acquired in contravention of the provisions of the Act or any 
. rules or orders made thereunder.” Penalty provided is imprisonment as 

well as fine.?! Further no court can take cognizance of any offence pun- 
ishable under this Act except upon complaint in writing made by a per- 
son authorised in this behalf by the Central or the State Government.” 


The provisions are made for the regulation of industries and mines. 

The Act is silent to the problems of environmental pollution, but under 

^. Rules, powers of the Government are utilised to restore the aban- 
oned mines and to prevent pollution. 

E. Local Municipal Acts : In a slightly different form, some of the 
provisions in Air Pollution Control legislation already exist in the vari- 
Th municipal enactments for pre 

ese provisions are aimed at comb 
Some of these enactments give sufficient powers to 
ies to prevent pollution of air by certain industries. 
C Section 436 of the Calcutta Municipal. Act, 1951, empowers the 
ommissioner to refuse to give permission if he is of opinion that the 


ne oer of such factory, etc., would be objectionable by reason of 
density of the population in the neighbourhood or would be a nui- 
an ce to the inhabitants. Again section 437()(5) prohibits the use of 

y premises for a purpose which is in the opinion of the corporation 
rty OT likely to create à nuisance.” 
i ith the power to stop the 
upier thereof 
ch nuisance. 


ic notice a 


user i : s 
ref of any premises causing 2 nuisance, 
foot to obey the order of the Commissione 

ion 439 empowers the corporation to dec 
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Specified area inside which no person shall use any premises for a pur- 
pose which in the opinion of the Corporation is dangerous to health or 
likely to create a nuisance. Section 583 enables the corporation or any 
person who resides or owns property in Calcutta to complain to the 
magistrate the existence of a nuisance and seek remedial measures. 
Delhi Municipal Corporation Act, 1957 deals with regulations of 
smoke in factories, workshop and trade premises.” Section 206 of the 
Gujarat Municipalities Act, 1963 is unique in the sense that it empow- 
ers the municipality to deal effectively with smoke nuisance which re- 
sults in air pollution. This section empowers the municipality to direct 
by public notice that any furnace employed in any work or building for 
the purpose of any trade or manufacture, "to be constructed, supple- 
mented or altered so as to consume or burn or reduce as far as may be 
practicable, the smoke arising from such furnace". This Section read 
with Section 221 gives sufficient powers to the municipality to prevent 
pollution of the air by certain industries. Section 221 deals with nui- 
sance from certain trades and lists out certain trades 
pletely prohibited or can be required to make stru 


they commit any nuisance. It further empowers the 
down the premises on the a 


municipality. 
The Punjab Munici 
trades to be licensed b 


which can be com- 
ctural alterations if 


Magistrate to close 
pplication of the executive committee of the 


pal Act, 1911, under Section 121 allows certain 

y the committee, for the purpose of regulating 

offensive and dangerous trade. But the Section and bye-laws framed 

thereunder are inadequate especially to meet the air pollution caused by 

such trade. Similar is the position under Hai 
Thus, even prior to the Ai 
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pollution by some industries in the Calcutta Municipal Act, Delhi Mu- 
nicipal Corporation Act and Gujarat Municipalities Act, etc. 

F. The Air (Prevention and Control of Pollution) Act, 1981 : From 
the above mentioned enactments, it becomes obvious that the subject to 
control of air pollution has been given secondary importance in these 
enactments. Therefore, it was felt necessary to enact a comprehensive 
legislation with the primary objective to deal with air pollution. The 
such enactment is the Air (Prevention and Control of Pollution) Act of 
1981 passed by the Parliament under Article 253 of the Indian Constitu- 
tion. The Act implements the UN Declaration on the Human Environ- 
ment, which was adopted in June 1972 by the Stockholm Conference, 
to which India is also a party. The Act deals exclusively with the preser- 
vation of air quality and control of air pollution. 

The Air Pollution Control legislation envisages the setting up of 
Air Pollution Control Boards at the Centre as well as in the States with 
Power to issue and revoke licences to polluting industries, enforce emis- 
sion standards and to frame rules and regulations for the control of air 
Pollution.5 The Act envisages an integrated approach for tackling the 
environmental pollution problems by laying down that the Central Board 
and State Boards for the Prevention and Control of Water Pollution 
Constituted under the Water (Prevention and Control of Pollution) Act, 
1974 shall also perform the functions of the Central Board as well as the 
State Board for the Prevention and Control of Air Pollution.” 

The legislation is directed primarily against polluting industries — 
called scheduled industries — such as textile, power plants, iron and 
steel, cement, engineering, chemical fertilizers, coal industries, mining 
etc. It covers all sources of air pollution such as industries, transport, 
railways, automobiles, diesel vehicles as well as domestic fuel with all 
necessary powers to the Boards for effective action.” f 

Moreover, certain heavily polluted regions may be declared as "air 
pollution control areas" by the State Government after consultation with 
the State Board. Where any further pollution by the use of any fuel 
Would become a severe health hazard to the people. Similarly, the use 
of any appliance can be prohibited in the premises situated in such con- 
trol area. The burning of any material (other than fuel) like garbage 
and other waste products in such area which is likely to cause air pollu- 


tion can be prohibited by the State Government.” It also prohibits the 
king fuels for domestic purposes. 


foulj á 
uling up of the air by burning smo R v : 
The State Government in consultation with the State Board has pow- 

f registra- 


e eg ae 
TS to give instructions to the concerned authority in charge 0 
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tion of motor vehicles under the Motor Vehicles Act, 1989, for ensur- 
ing standards for emission from automobiles and such authority is bound 
to comply with such instructions. 

No industrial plant shall be operated in an ‘air pollution control 
area’ by any person without the previous consent of the State Board.” 
The State Government may make such inquiry as it may deem fit in 
respect of the application for consent containing particulars of the in- 
dustrial plant and others as may be prescribed.*! Certain conditions as 
prescribed in Section 21(5) are to be complied with by every person to 
whom consent has been granted. They should not allow emission of air 
pollutants in excess of the standards laid down by the State Board.” 
Failure to comply with these conditions is punishable with imprison- 
ment which may extend to three months or with fine which may extend 
to ten thousand rupees or with both and in case the failure continues, 
with an additional fine which may extend to one hundred rupees for 
every day during which such failure continues after the conviction © 
the first such failure.” 

Whenever in any air pollution control area the emission of any aif 
pollutant into the atmosphere in excess of the standards laid down by 
the State Board occurs or is apprehended to occur due to accident oF 
other unforseen act or event, the person incharge of the premises from 
where such emission occurs or is apprehended to occur shall forth with 
intimate the fact of such occurrence to the State Board and to such au- 
thorities or agencies as may be prescribed.” On receipt of such informa- 
tion, whether through intimation or otherwise, the State Boards and au- 
thorities shall, as early as practicable, cause such remedial measures tO 
be taken as are necessary to mitigate the emission of such air pollutants, 
at the expense of the person concerned.» Failure to intimate such 0C- 


currence of the emission of air pollutants is punishable with imprison- 
ment for three months or with fine up tc five thousand rupees or with 
both.* The Act also provides for en! 


try and inspection by any person $° 
empowered by a State Board.? If any person wilfully delays or obstructs 
any such person in the dischar 


ge of his duties, he shall be guilty of 2° 
offence under Section 24(3) punishable under Section 38 for which n° 
penalty has been provided elsewhere in the Act. 

In case of violation of any other Provision of the Act, a penalty of 
fine up to five thousand rupees, and in case of continuing contraven- 
tion, an additional fine of one hundred Tupees for everyday after convic- 
tion for the first contravention has been provided.” In Section 43, the 
right of complaint has been given only to the Board or with the previous 
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sanction i n , 
anction in writing of, the Board. Also there 1s à bar of civil jurisdiction 
Js is provided in the 


respect of matters for which provision for appea 
» ud Rs hee the State has been made to be bound by its own 
uod as is made clear from Section 41 which states that where an 
5 is committed by any Government Department, the Head of the 

epartment shall be liable to be proceeaed against and punished ac- 
cordingly. 


7. JUDICIAL RESPONSE TO CONTROL OF AIR POLLUTION 


EE judicial response to the protection of 
nvironment from air pollution in India, the following cases of the Apex 


Court and the High Courts are discussed as follows: 

ie M.C. Mehta v. Union of India? is one of the most popular and 

er ous cases decided by the Supreme Court related to air pollution. On 
and 5th December, 1985 oleum gas leaked from one of the units of 

Delhi Cloth Mills Ltd. called, Shriram Food and Fertilizer Industries 

located in thickly populated area of Delhi and allegedly affected large 

number of people and one advocate practising in the Tis Hazari Court 


on account of inhalation of Oleum gas. The matter was brought 
efore the Supreme Court through Public Interest Litigation and raised 
ing the true scope and ambit of Arts. 21 


Mee seminal questions concerning 
32 and SS. 2(2) and 23 of Air (Prevention and Control of Pollution) 


Act, 1981. 
p. N Bhagwati, ‘C. J.’ who delivered the judgment observed:— 
h It is undoubtedly true that chlorine gas is dangerous to the life and 
ealth of the community and if it escapes either from the storage tanks 
th: 


o 
T from the filled cylinders OF from an 


In order to understand clearly the 


us duction, it is likely to affect the health and well-being © 
n and the people living in the vicinity." Regarding quantity of 
ose health roblem he remarks 


eer available in ait which may P 
E^ poa isa hazardous gas and 
centratio in the air may cause only 
Per million whether above 25 parts P 
doubt Mato likely to cause serious dan: 
there is ere would hazard to the life and health of ! 
escape of chlorine gas from 7 
ent and 


B H 
ut in order to balance the developm 
the court said: 


workmen while 


enshri : 
ined in. Art. 21 of the constitution 


"We ae is 
cannot ignore the interest of the deciding thi 


150 Environmental Pollution & Development 


delicate and complex question. It could not be disputed... that the ef- 
fect of permanently closing down the caustic chlorine plant would be to 
throw about 4,000 workmen out of the employment and that such clo- 
sure would lead to their utter impoverishment".*? 

The court found that unit complying all the provisions contained in 
Section 2(b) 19(1), 21 and 23(b) of Air Act, allowed the industry to 
function. N 

In order to protect and improve the environment the court recog- 
nized the importance of zoning of industries and stressed for it green 
belt in the following words— 

".... industries .... are essential for economic development and ad- 

vancement of well being of the people... we can only hope to re- 

duce the element of hazard or risk to community by taking all nec- 
essary steps for locating such industries in manner which would 
pose least risk or danger to the community and maximising safety 
requirements in such industries,"? and impressed upon the Govern- 
ment of India to evolve a national policy for location of chemical 
and other hazardous industries in areas where population is scarce 
and there is little hazard or risk to the community, and when haz- 
ardous industries are located in such area 
taken to see that large human habitation doe: 

There should preferably be a green belt of 

such hazardous industries."^ 


aust every care must be 
s not grow around them. 
1 to 5 km. width around 


In order to reduce the burden of the court from litigations relating 
to environment coming in large number, the court put forward sugges- 
tions to the Central Government to set up Environmental Courts on the 
regional basis and to appoint at least one judge of having professional 
knowledge and two experts drawn from Ecological Sciences Research 
Group to adjudicate the matters pertainin; 
and ecological destruction. Although, the 
these court to the apex court.*5 


8 to environmental pollution 
court allowed an appeal from 


ther a Sociol her 
will come under this category. ogist or Geograp 


Obviously, there should be Separate training centres and institutes 
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and separate full fledged course should be conducted not by the univer- 
sities but from the primary level of education to make the coming gen- 
erations aware and to make capable to adjudicate the environmental 
problems. 

; M.C. Mehta v. Union of India‘® was decided much after the deci- 
sion of above mentioned case in 1992 and the division bench of Rang 
Nath Mishra, C.J., G.N. Ray and A.S. Anand JJ. of the same court stressed 
on the need to show films and documentary for short duration on the 
television and in cinema halls and, that the All India Radio may assist 
this process of education, and direction was issued to the Central Gov- 
ernment and the State Government to ensure compliance of the condi- 
tions laid down by the court. 

i “Law is a regulator of hum: 
tively work unless there is an € 


an conduct but no law can indeed effec- 
lement of acceptance by the people in 


society. No law works out smoothly unless the interaction is voluntary. 
be in accordance with the prescrip- 


In order that human conduct may 
tion of law it is necessary that there should be appropriate awareness 


about what the law requires and there is an element of acceptance that 
the requirement of law is grounded upon a philosophy which should be 
followed. This would be possible only when steps are taken in an ad- 
equate measure to make people aware of the in 


dispensable necessity of 
their conduct being oriented in accordance with the requirements of 
law.” 
ination of info 


; "In a democratic polity dissem mation is the founda- 
tion of the system. Keeping the citizens informed is an obligation of the 


Government. It is equally the responsibility of society to adequately 


educate every component of it so that the social level is kept up. Su- 
preme Court, therefore, accepted on principle the prayers made by the 
e directions to cinema exhibition halls 


petitioner, for issuing appropriat 1 
to exhibit slides containing 10 d messages on environment 
i ting to environment 

t thereof on the All 
India Radio and exposure th regular and short 
term programmes with a view ing the people of India about 
their social obligation in the matter of the upkeep of the environment in 
o act as 


proper shape and making them alive to their obligation not t 


polluting agencies or factors; and to make environment as à compulsory 
ded system to that there would 


subjects in schools and colleges in 2 £1? to that th 
be a general growth of awareness and issued certam directions to the 
Govt: to that effect". 
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Again, with great honour to the court, the court has slipped from 
taking into account that most of the India's population reside in the 
villages and rural areas and to some extent in jungles donot have mod- 
ern means of information and are hand to mouth. A large chunk of popu- 
lation are below poverty line. In recent time the proportions of popula- 
tion living below poverty line have increased. Hence, without educat- 
ing people, new generation and future generation, from primary level 
and without introducing syllabus from school standard, it seems diffi- 
cult to achieve the ambitious goal and its success, to make people aware 
sufficiently. 

Chaitanya Pulvarising Industry v. Karnataka State Pollution Con- 
trol Board? case is of peculiar nature where the court held that remedy 
against non compliance of condition laid down by the Board is to close 
down the industry. 

After coming to the Air Act 1981, some areas were declared to the 
Air Pollution Control area where petitioner's industry was situated. The 
industry failed to obtain the consent of the Board under Rule 19 of the 
Act and the Board ordered for closure of the industry. 

. "The Act is designed to prevent, control and abatement of air-pol- 
lution, the provisions relate to preservation of quality of air and control 
of pollution. Keeping in view these objects the Act has provided for 
measures, which are preventive in nature, in the cases of industries to be 
established, and in the case of industries already established, they are 
remedial. In the case of industries established, it insists on obtaining 
consent of Board, making the industry amenable to the administrative 
control ofthe Board. Once a consent is given, the Board can issue order, 
directions, etc. which are to be complied with by the industry.... Non 
compliance of these conditions is made punishable under section 37 ..-- 
the direction to close down the factory Solely because it has not ob- 
eie ie of the Board is clearly illegal... the petitioner has failed 

it y with its order, it may take action under section 37 .... but that 
cnn iw de arin Tobin ore which et om 
ites atte eka ot rious consequence paralysing the in- 

E the “livelihood of employed persons, the consequence 
may be more hazardous than the air pollutio 
dial measure" 


In Mathew Lukose v. Kerala State Pollution Board? a petition was 
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omen ge High Court against pollution caused by a Chemical 

ion = fl his progressive judgment reaffirmed that Article 21 of the 

i includes right to clean air, water and a wholesome environ- 

meme us Sankaran Nair displays his grasp and undertaking of envi- 

E issues as he discusses the intensity of pollution problem in 
parison with international tolerable limits. 

Recalling the effects of air pollution, Sankaran 

The importance of environment and proper envi 
agement policy cannot be under- 
sary, must be enforced by sanctions. 
dation cause disastrous consequences like global warming, green house 
effect and depletion of ozone layer .... cloud formation due to air pollu- 
tion can also trap sunlight and heat of the earth. Photochemical smogs 
with lethal consequences due to air wn. Ozone 
depletion has caused deleterious effect." 

In Animal Feeds Diaries an Chemical Limited v. Orissa State 
(Prevention and Control of Pollution) Board? following questions Were 
before the court whether — 

(i) Member Secretary of the Board is authorized to issue direc- 

tions under section 31 of the Air Act. 

(ii) The area where petitioner's factory wa 

clared to be an air control area. 

(iii) On the emission of foul odour 
Board could issued direction to clo 

, On making evaluation of the section 31-A of the Air Act, which 
gives power to the Board to delegate its power and function to any of- 
ficer or authority who shall comply the directi the court held that in 
want or evidence of directions of the Board being delegated to officers/ 
authorities, the direction issue ecretary to close down 


Nair J. observed:— 
ronmental man- 


rated. Awareness of this, when neces- 
Environmental deficit and degra- 


pollution are well kno 


s situated had been de- 


from the petitioner's factory, 
se down the factory. 


d by the member $ 


factory was not valid. x 

But regarding third question the court held after examining the re- 
port that — 

ion of poultry feed and foul odour 

n stored... under 


" "There is possibility of preparat 
as coming from the room where dry fish 
oo 19 of the Act, after an area js declared by the State Government 
© be air pollution control area, e à 
use of such fuel which will have iy pollution... Air pollutant 
has been defined in Section 2(b) to mean any solid, liquid or gaseous 
substance present in the atmosphere in such concentration a$ may be or 
r other living creatures or plant or 


t Nee A 
end to be injurious to human beings © 
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property or environment. Air pollution as defined in Sec. 2(b) to mean 
the presence in the atmosphere any air pollutant ..... The Act is designed 
to prevent control and abatement of air pollution. The provisions under 
this Act relate to preservation of quality of air and control of air pollu- 
tion, keeping these objects, in view the Act has provided for measures 
which are preventive in nature in the case of industries to be established 
and the cases of industries already established. The measures are reme- 
dial and that is why in case of an established industry consent of the 
Board is insisted upon. The Board can issue such direction within the 
ambit of sec. 31-A only on being satisfied that industry in question emits, 
"air pollutant" by which there has been an air pollution. Possibility of 
emission of foul odour or emission of foul odour itself without a finding 
that there has been emission of air pollutant would not clothe the juris- 
diction with the Board to issue any direction," and in the absence of any 
finding that petitioner's factory emits any air pollutant as defined in 
section 2(a) of the Act it was not within the jurisdiction of the Board to 


e industry in exercise of 
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ir water sources and their entire en- 
their private profit. They have for- 


feited all claims for consideration by this court? and the court ordered 
for closure of all the plants and factories located in Bichhri village. 
The court issued direction to the Central Government and Rajasthan 


Pollution Control Board to perform their duty and observed as under:— 


- "failure to carry out their statutory duties is seriously undermin- 
ing the right to life... guaranteed by Article — 21 of the constitution .... 
g the requisite permission 


if any industry is established without obtainin 
c run in blatant disregard 


and clearance and if industry is continued to b 
of law to the detriment of life and liberty of the citizen living in the 


vicinity, can it be suggested with any modicum of reasonableness that 
this court has no power to intervenes and protect the fundamental right 
to life and liberty of citizens of this country, the answers in our opinion, 


is itself evident". 


Referring to suggestio: 
the judges said the:— 

"The suggestion of establishment of envi 
mendable one. The experience shows that the 
ordinary criminal courts under the provisions oft 


and Environment Act never reach this conclusion 
work load in those courts or because there is no proper appreciation of 


the significance of the environment matter on the part of those in charge 
of conducting those cases. These court should manned by legally trained 
persons/judicial officers and should be allowed to adopt summary pro- 


cedure.'^? 

The court accepted the "polluter pays" Principle promoted by the 
Organization on Economic Co-operation and Development (OECD) dur- 
ing the 1970s, when there was great public interest in environmental 
issues. Justice B. P. Jeevan Reddy has observed:— 

"The polluter pays principle demands that the fina 


preventing or remedying damage caused by pollutio 
with the undertakings which cause the pollution, or produce the 


goods which cause the pollution. Under the Principle it is not the 
role of the Government to meet the cost involved in either preven- 
tion of such damage, or in carrying out remedial action, because 
effect of this should be to shift the financial burden of the pollution 


incident to the tax payer." 
, According to this principle, c 
is that of the offending industry Sections 


villagers, despoiling their land, the 
vironment — all in pursuance of 


n for establishment of environmental courts, 
ronment court is a com- 
prosecution launched in 
he Water Act, Air Act 
either because of the 


ncial costs of 
n, should lie 


ty for repairing the damage 


responsibili 
d 5 empowers the Central 


3an 
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Government to give directions and take measures for giving effect to 
this principle, but with a great respect to the learned judges the theory is 
not sufficiently coped up to meet the mounting problem of environmen- 
tal pollution and ecological degradation. And industry being juristic 
person bears no mind, brain and faculties of his own. It functions through 
the Board of Directors and in reality. Board of Directors is mind of the 
industry. So, those who are living or natural persons and commits of- 
fence/offences relating to environment and do not obey the court order 
or follow the direction of the Board or the Government, they should 
actually be punished and penalised but not industries should be closed 
down or their functioning should not be paralised. The court by issuing 
the direction for closure of the industry scraps the opportunity of em- 
ployment of the workmen and such closure lead to their utter 
improverishment. It is nothing else than the effort on part of the court to 
take away or curtail the rights given to the citizen. The court is playing 
with "give and take". 

Regarding the liability of the industries which carry on hazardous 
activity, P.N. Bhawati, C.J. in M.C. Mehta v. Union of India’! which is 
popularly known as Oleum Gas Leak Case has observed as under:— 

"An enterprise which is engaged in a hazardous or inherently dan- 
gerous industry which poses a potential threat to the health and 
safety of the person working in the factory and residing in the sur- 
round areas owes an absolute and non-delegable duty to the com- 
munity to ensure that no harm results to anyone on account of haz- 
ardous or inherently dangerous nature of the activity which it has 
undertaken. The enterprise must be held to be under an obligation 
to provide that hazardous or inherently dangerous activity in which 
it is engaged must be conducted with the highest standards of safety 
and if any harm results on account of such activity, the enterprise 
must be absolutely liable to compensate for such harm and it should 
be no answer to the enterprise to say that it had taken all the reason- 
able care and that the harm occurred without 
pant” 

The difference between Oleum Gas Leak Case® and Indian Coun- 
cil for Enviro-Legal Action V. Union of India is that in Oleum Gas 
Leak Case industry was established or being operated contrary to law as 
in Indian Council For Enviro-Legal Action Case. In the first was not 
alone the case where the order of lawful authorities and courts were 
violated with impunity as in latter. In latter, there is clear violation of 
law and disobedience to the order of the Supreme Court apart from the 


any negligence on its 


Control of Air Pollution : Law and Practice 157 


The Supreme Court has to ensure the 


orders of the lawful authorities. 
ers as a part of enforcement of funda- 


observance of law and of its ord 
mental rights. That power cannot be disputed. 

Blackburn J. (court of Exchequer Chamber) stated the rule of abso- 
lute liability in Fletcher v. Rylands® which was applied in the Oleum 
Gas Leak case. The rule was stated in the following words:— 

"The rule of law is, that the person who, for his own purposes brings 
on his land and collects and keeps anything likely to do mischief if 
it escapes, must keep it in at his peril, and if he does not do so, is 
prima facie answerable for all the damage which is the natural con- 
sequence of its escape. He can excuse himself by showing that the 
escape was owing to the plaintiff's default or perhaps the act was 
consequence of vis major, or the act of God." 

"The rule laid down in above stated case was further added a rider 


viz. that the user by the defendant should be a "non natural user" to 
i defendant is a natural 


attract the rule. In other wores, 
user of land, he would not be liable for damages." This rule has been 
approved by the House of Lords in the recent decision in Cambridge 


Water Company v. Eastern Counties Leather.” 
In Dwarika Prasad v. Dr. B.K. Roy Choudhury® it was held the 
noise created by the working of a refrigerator affected only a few people 
in the nearly building and the public at large We 
fected. So the air pollution caused due to noise remain: 
for the court mainly because the matter relating to pollution was not 
serious problem during those days. 

In Rabin Mukherjee V- State of West Bengal® the petitioner filed a 
writ petition against State authorities for their failure to take action against 
user of electric air horn which produced a shrill discomforting sound 


that disturbed the public and was found to have an adverse effect on 


physical and mental health. 

Bhagwati Prasad Banerjee J. has observed as under:— 
iu x is a matter of a common knowledge 
ipee SHE another vehicle 
Noise Such electric and/or air 
of th and which creates annoyance to every one W 
> ae and to all pedestrians, including the pers 
na ne The indiscriminate use of such horn is 4 
Bensaa in the city of Caicutta and congested areas 0 S 
pe and that the same have adverse effect to the public 

ople which creates complications including mental restlessness, 


horn which pro 


mounting to noise 


f the State of West 
health of the 
blood 


158 Environmental Pollution & Development 


pressure and heart trouble and that is necessary in the interest of public 
at large in the State of West Bengal to stop such noise pollution arising 
out of unnecessary use of such electric and air horn deliberately."”° 

In Gotham Construction v. Amulya Krishna Ghosh" a civil case 
was filed by three individuals against a company for creating private 
nuisance by constant hammering noise of a workshop. Neighbours from 
vicinity had testified that the noise was terrific and that they were ad- 
versely affect by it. 

It held that in view of evidence on record, it was not necessary that 
expert evidence ought to have been produced with regard to the level of 
noise and the scientific manner in which it could be controlled. In this 
case injunction was granted restraining the company from continuing 
the noise. It was further held that the said nuisance was of a continuing 
nature and hence no amount of damages could compensate the harm 
caused to the effected persons. An injunction against the company was 
only remedy. 

The decision of the Allahabad High Court in Radhey Shiam v. Guru 
Prasad” is important for the general principles regarding noise pollu- 
tion. The court laid down the guidelines to test the level of noise (Pollu- 
tion) which will warrant such as injunction. The court relied heavily on 
Dhana Lal V Chittar Singh” and held that "a person can claim injunc- 
tion to stop nuisance if in a noisy locality there is a substantial addition 
to the noise by introduction of some machines, instruments or perfor- 
mance at defendant's house". 


The court accepted the principles in Dhana Lal v. Chittar Singh™ 
case that:— 

"Constant noise, if abnormal or unusual can be actionable nuisance 
if it interferes with one's physical comforts..... Even in a noisy locality, 
if there is substantial addition to the noise by introduction of some 
machine, instrument or performance at the defendant's premises which 
materially affects the physical comforts of the occupants on plaintiff's 
house, then also the noise will amount to actionable nuisance." 

Vehicular pollution is one of the major source of air pollution. How 
existing legislation on environmental pollution does not effectively cover 
pollution by vehicles. Really speaking the Air (Prevention and Control 
of Pollution) Act, 1981 deals with noise pollution and pollution caused 
by motor vehicles. There is not much more litigation on pollution caused 
by motor vehicles than the case in noise pollution. 

In M.C. Mehta v. Union of India? an application was filed under 
Art. 32 of he constitution in the public interest litigation sector. The 
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directions for closing down the 
populated area of Delhi and for 
es operating in the area 
Delhi Electric Supply 


submission before the court is to issue 
hazardous industries located in densely 
regulation of Air Pollution caused by automobil 
as also the thermal units generating power for 
Undertaking. 

A division bench of Ranga 


Kuldip Singh JJ observed:— 
"The awareness of interaction of man with his environment is of 


recent origin. The declaration of the United Nations Conference on the 
Human Environment held in Stockhoim in June 1972 stated:— 

"Man is both creature and moulder of his environment. Both as- 
pects of man's environment, the natural and the man-made, are essential 
to his well being and to the enjoyment of the basic human rights even 


the right of life itself. 

Principle No. 1 of 

"Man has the fundamenta 
conditions of life, in an environment of a quality that | 
dignity and well-being, and he bears 4 solemn respons} 
and improve the environment for present an et 

In Gobind Singh v. Shanti Sarup” the Sub-divi 
passed an order against the appellant U./s- 1 
directing the demolition of the oven an 3 
smoke, and to cease from carrying on trade of a baker at the particular 
site. The order was upheld by the Supreme Court and Chandrachud C.J. 
has observed as under:— 

".... the evidence disclosed th 
was injurious to health and physi 
working in the proximity of the appellant ba 
ieee the magistrate granting injunction 1n 

ealth, safety and convenience." " 
, mP agen v. State of Kerala? The petitioner filed e e 
in the Kerala High Court against an order of Mag £ prohi Lej cie 
ais carrying out the process of mixing carbon plack with HE er. d 
On was released in very large quantities and caused à tremendous nui 
Sance and health hazard. The court, upholding the order of the magis 
trate observed:— 


Nath Mishra C.J., M.H. Kania and 


the same declaration went to say:— 
i equality and adequate 


permits a life of 
bility to protect 


at the smoke emitted by the chimney 
cal comfort of the people living or 
kery and the upheld the 


the interest of the public 


ets contaminated 


"pz 
TUAM i tmosphere £ 
common sense that if the a 1 
isible there is a ve risk that they 
i to respiratory 


wi à 
Mene particles, visible or INV aget in 

u : es, an 
get themselves deposited on the bodi eer the evidence i$ 


or 
gans of the people residing 1n the nel’ 
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that particles get deposited on the wearing apparel of the people and 
walls of building, not to mention other umpteen articles which may get 
affected by the deposit. This is therefore an outstanding instance of air 
pollution which has become a menace to people in the industrial cities. 
The term air pollution, according to the definition adopted by the W.H.O., 
is limited to the situation in which the outdoor ambient atmosphere con- 
tains material in concentrations which are harmful to men and his envi- 
ronment.” 

In M/s Nagarjuna Paper Mills Ltd. v. SDM and R.D. Officer 
Sangareday? a similar point arose. The industrialist had meeting with 
the Pollution Control Board officials and had applied for clearance cer- 
tificates. In the meanwhile on a complaint under Sec. 133, Cr. P.C., that 
pollution was endangering health and life and villagers and cattle, the 
magistrate ordered to stop functioning. The contention was raised that 
they had obtained NOC before commencing the business, and has ap- 
plied for clearance certificate, the magistrate could not initiate action 
against them. 

The second contention was that Water and Air Acts were enacted 
with a view of prevent and control pollution and the magistrate could 
not exercise the powers U/s, 133 Cr. P.C. to abate pollution as under 
these enactment, prevention and control of pollution was the duty of 
Pollution Board and not of magistrate. So magistrate could not encroach 
the power of the Pollution Board. 

The Andhra Pradesh High Court held the absence of clearance cer- 
tificate, till date, and evidence of pollution on record was enough rea- 
son for the magistrate to intervene and take action U./s. 133 Cr. P.C. 
The court held that the power of the Pollution Control Board in no way 
affect the power of a magistrate to abate nuisance caused by pollution. 

In Madhavi v. Thilakan*' it is alleged that repairs of autorickshaw, 
welding, painting and like operations are carried on from dawn to dusk 
and late into night, cause nuisance, air pollution and noise pollution. It 
is further alleged that fumes emanating form the workshop are positive 
health hazards. 


Shankaran Nair J. who delivered the judgment observed under men- 
tioned:— 

"The right to enjoy life is a serene experience, in quality far more 
than animal existence, is thus recognized. Personal autonomy free from 
intrusion and appropriation is thus a constitutional reality. The right to 
life in peace, to sleep in peace and right to repose and health, are part of 
the right to live. We recognize every man's home to be his castle, which 
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cannot be evaded by toxic fumes, or tormenting sounds. This principle ` 
expressed through law and culture, consistent with nature's ground rule, 
for existence, has been recognised in section 133(1)(b). The conduct of 
any trade or occupation or keeping of any goods or merchandise, injuri- 
ous to health or physical comfort of community, could be regulated or 
prohibited under the section." 

"To say that a workshop or 
provides livelihood to some persons, unm: 
others, would be to say the untenable. Con: 
ues, cannot be ignored.” 

The court held that a welfare sta 


factory should not be closed down, as it 
indful of the consequences to 
stitutionally recognized val- 


te was bound to protect the right to 


life of its citizen and was also bound to protect the citizen's right to a 
and the court ordered the closer of 


healthy surrounding and peaceful life 

the workshop which emitted tremendous noise and air pollution. The 
court rejected the plea that the nuisance was justifiable on the ground 
that the workshop provided employment. The court finds it difficult to 
agree with this finding of the court as an order of closer may be justified 
in certain circumstances but the court should always make sure that the 


workers do not suffer of their employer's environment offences. In case 
of closure the court should specifically order full back wages be paid for 
any period during which the factory was ordered to remain closed or 
during which certain operations were stayed and in addition workers 
should be paid a minimum retrenchment compensation payable in cases 
of closure under labour laws. 

In Krishna Gopal v. State of M. a tac C 
put forth rather ingenious argumen justify the noise 
and air pollution that in boiler in his factory caused. The petitioner was 
owner of a premises, and factory was manufacturing medicines in a 
residential area, claimed that one resident had complained id 
and thus complainant could not to termed as public nuisance Uls. 133, 
Cr. P.C. The petitioner further claimed that the boiler which caused 
noise pollution would not be heard even if one put an ear against the 
wall. The absurd argument was brushed aside by the court for being 


"too fantastic a claim to believe. 
V.D. Gyani, J. who delivered the judgment observed as:— — 
"Pollutants discharged from the "chimney" knows no frontiers of 
locality and very often they lead to damage not only to the locality 
or the particular area where pollution originates but also to the 


neighbouring localities and adjacent areas. Breathing itself becomes 
a problems in case of air pollution and the officers who are en- 


P.™ the petitioner, a factory owner, 
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trusted with the task to see that the air pollution is not permitted in 
residential localities .... can keep the law at bay and it is this callous 
disregard to the laws which at times has resulted in short of paraly- 
sis due to the corporate crime wave. It is tragedy that such corpo- 
rate crime wave and criminal behavior on the part of such Authori- 
ties has not been made such a crime to be punished with deterrent 
punishment. Unfortunately wilful and knowing violation of laws 
resulting in all pollution caused by auto exhaust radiation and gas 
pipe line pipe safety standards are not considered crimes under the 
relevant statutes even if lives are lost as a result. Such crimes re- 
quires courage, not routine duty, by officials to enforce the laws 
against such outrages and Sub-Divisional Magistrate undoubtedly 
deserves a word of kudos. It should be remembered that environ- 
mental crimes dwarf other crimes to safety and property but the 
position of law as it stands in the matter of sentencing such envi- 
ronmental crimes is rather comfortable .... The society is shocked 
when a single murder takes place but air, water and atmospheric 
pollution is merely read as a news without slightest purturbance till 
people take ill, go blind or die in distress on account of pollutants 
that result in filling of pockets of few.® 

Regarding scope of section 133, Cr. P.C. The court observed that— 

"The nature of nuisance, the emission of smoke, from the boiler 
and its deleterious effect on the community is amply borne out from 
evidence on record. In such circumstances the requirement of section 
133 Cr. P.C. is fully satisfied. Sub-section (1) (b) reads as follows:— 

That the conduct of any trade or occupation or keeping of any goods 
or merchandise is injurious to the health of the community and that in 
consequence such trade or occupation should be prohibited or regulated 
or such good or merchandise be removed or keeping thereof is regu- 
lated.5* 

The words are wide in their amplitude and undoubtedly covers the 
present case. Manufacturing of medicines in a residential locality with 
the aid of installation of a boiler resulting in emission of smoke there- 
from is undoubtedly injurious to health as well as the physical comfort 
of the community and there is no scope for any interference in this revi- 
sion petition on that account. 

The court further went to observe regarding air pollution caused 
due to emission from vehicles:— 

"Auto exhaust is great cause of environmental pollution is a com- 
mon site of at times the riders relish the noise to the distress and damage 
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of others but no action is taken against such owners or riders of motor 


vehicles. Studies have revealed that these automobile emissions alone 
0% of hydrocarbon, 3596 of 


here but air pollution in 
other contributor. If 


the court has discussed in detail the lia 
discussed a number of cases. The appellant 
Ltd. the defendant in the court below, has a Sugar factory in Harige 
village, Shimoga District, Adjacent to the sugar factory, on the north, 
the respondents plaintiffs own several extents of land irrigated by dis- 


tributary channel of the Barda Reservoir Canal. 

The appellant stores molasses, à bye-product in the manufacture of 

sugar in the factory premises. At the material point of the time, some 

8000 tonnes of molasses Were stored in the earthen tank. 
The northern embankment of the earthen tank had become 

delapidated having been dug into by rodents and as a result a large 


quantity of molasses in the tank overflowed into water channel, inun- 
4 d. The undation of water, fully 


dated and spread over respondent's lan 
laden with molasses, damaged and standing paddy and sugarcane crop 
raised by the respondent brought civil suit in the court of civil judge and 
later on in the judicature of the 
The court relied heavily © 
and made elaborated analysis © 
In Donoghue v. Stevension,? Lord ‘Atkin stated as under:— 
"The rule that you are to love you neighbour becomes law, 
/ you must not injure your neighbour, and lawye 
my neighbour? Receives 4 restricted reply. You must take reason- 
able care to avoid acts Or omissions which you can reasonably fore- 
see would be likely to injure your neighbour, who, than, in law is 
my neighbour? The answer seems (o be the persons who are SO 
closely and directly affected by my act that I ought reasonably to 
have them in contemplation as being so affected when I am direct- 
ing my mind to the acts oT omissions which are called in ques- 
tions.” l 
The second ground of liability arise by storing à large quantity of 
molasses on the land had put the land to 2 non natural user an ifa person 


n a number of foreign court's decisions 


f rule of absolute liability. 
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collects on his premises things which are intrinsically dangerous or might 
become dangerous, if they escape, he has a liability, if things so stored 
escape and cause damage. This the rule in Rylands v. Fletcher?! in which 
Blackburn J. enunciated the rule as under:— 

"We think that true rule of law is that the person who for his own 
purposes brings on his lands and collects and keeps there anything likely 
to do mischief if it escapes, must keep it at his peril, and if he does not 
do so, is prima facie answerable for the damages which is the natural 
consequence of its escape." 

By storing such large quantities of liquid close to respondent bound- 
ary, appellant choose to assume a relationship with an outsider and law 
requires of him to conduct himself as a reasonable man with adequate 
skill, knowledge and resources would have conducted himself. In Brit- 
ish Railway Board v. Herrington” Lord Reid said:— 

"... if a person chooses to assume a relationship with the member of 
the public... the law requires him to conduct himself as a reasonable 
man with adequate skill, knowledge and resources would do. He will 
not be heard to say that in fact he could not attain that standard. If he 
cannot attain that standard he ought not to assume the responsibility 
which that relationship involves...” 

In the present case the molasses escaping into the water channel — 
and through, it is the respondent's land — is an unbrokable chain of 
events. There was no conscious act of volition of an independent third 
party superimposed on the chain of events. The circumstances where 
the chain of events can be said to have been broken, Salmond States:— 

"The rule of Rylands v. Fletcher? is not applicable to damage done 
by the stranger. Thus, if trespasser lights a fire on my land I am not 
liable if it burns my Neighbours property, unless with knowledge or 
presumed knowledge of its existence. I have failed to extinguish it within 
a reasonable time. So, in Box v. Jubbs,?5 the defendants were held not 
responsible for damage done through an overflow from their reservoir, 
when that overflow was caused by an act of third person who emptied 
his own reservoir into the stream which fed that of the defendant. So in 
Richard v. Lothian% it was by the judicial committee on this ground 
that occupier of an upper storey of a block of flats was not liable for 
damage done to the occupier of lower storey by the escape of water 
from lavatory, when the escape was caused by the malicious means à 
conscious or deliberate act which could not reasonably have been fore- 
seen." 

As to circumstance in which the chain of events is not seen and 
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liability is not expected, Charlesworth, says:— 

"In the Oropesa, a collision occurred at sea between Oropesa and 
Manchester Regiment, in consequence of negligent navigation of the 
former vessel... it was contended that the death of the seaman was the 
result of the Manchester Regiments Captain's decision to put to sea in 
the lifeboat and not of original negligence of the Oropesa, which had 
caused the collision. The court of appeal held that since the, captains 
decision was a reasonable one in the circumstance, it did not constitute 


a novus actus interveniens.” 

After making observations an 
court held that there was no plea o 
not be held liable to have discharged 
appeal partly. 

In B. Venkatappa 
from the order, in a civil suit fi 
in law he was owner of the land an 


the column of the above his property in 
court shunned the argument that ownership entitled one to an absolute 


right to use a property. The court upheld that the ownership did not 
entitle on to unreasonable use of the land, in a manner that may even 


cause nuisance to the public. 

For issuing injunction to restrain the appellant from constructing 
ovens it was contended that without any proof of injury or discomfort to 
the respondent on account of the emanation of the smoke from the chim- 
ney, there was no cause of action for the plaintiff to lay the action seek- 
ing mandatory injunction. 

The appellant relied on pas i ury Law of England "When 
Smoke Amounts to Nuisance. Even mpanied by noise or nox- 

ke may constitute 


ious vapours and although not injurious to health, smoke mà 
an actionable nuisance or be the subject of indictment provided that the 


nuisance produced is such as affects materially to interfere with the 
ordinary comfort. The fact the smoke arose from premises in a manu- 
facturing town does not affect the question of nuisance if it can be shown 
that the annoyance otherwise caused has been materially increased. 
Nuisance of this kind is now té a substantial extent regulated by statute. 

But the court rejecting the contention observed:— 

"It is common knowledge that when the smoke emanates, it would 
also pass through the holes of the chimney and when the smoke is thus 
emanating, it causes (sic) and would be injurious to health of the 
Neighbours. Therefore, it would cause discomfort in the enjoyment of 


d survey of all the circumstances the 
f mitigation and the defendant might 
burden and the court allowed the 
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the property and injuries to the health as well. The maxim conjust est 
solum ejus est usque ad coelum would equally apply to the enjoyment 
on the opea space. Smoke, fumes and smell, either together or singly, 
which materially interfere with the ordinary physical comfort of human 
existence, constitute a nuisance in law. They need not to be actually 
noxious or injurious to health. It is immaterial whether there are other 
sources of discomfort in the neighbourhood...” 

In Union of India v. Union Carbide Corporation"? which is popu- 
larly known as the Bhopal Gas Leak case is the land mark judgment of 
the court in order to provide relief to the sufferers caused by leakage of 
MIC Gas resulting in environmental pollution before making deep study 
it is expedient to summarize the event related to Bhopal Gas Leakage:— 

Following is the history of litigation in the Bhopal Gas Case: 

Dec. 2/3 1984 : Tragedy strikes killing over 3,700 persons and af- 
fecting about half a-million. 

Dec. 7, 1984 : First compensation case filed by American Lawyers 
in several US Courts. 

Dec. 22, 1984 : A writ petition filed in the Madhya Pradesh High 
Court at Jabalpur seeking interim relief for the victims. 

Mar. 29, 1985 : Parliament passes the Bhopal Gas Disaster (Pro- 
cessing of Claims) Act, 1985. 

April 9, 1985 : Union of India files a complaint before the US Dis- 
trict Judge Justice Keenan for three billion US dollars compensation for 
victims. 

June 28, 1985 : Union Government moves before the US court for 
consolidation of all cases pending in various courts. 

July 31, 1985 : Union Carbide Corporation seeks dismissal of con- 
solidation action. 


May 12, 1986 : Justice Keenan dismisses claims of the Union of 
India. : 

Sept. 9, 1986 : Union of India files a representative suit against 
UCC in the court of District Judge, Bhopal. 

Jan. 14, 1987 : US court of appeal dismisses petitions of 145 indi- 
vidual plaintiffs and cross appeal of UCC. 

May 1987 : Union of India files appeal in the US Supreme Court ' 
against the dismissal by US court of appeal. 

Oct. 1987 : The US court declines to grant the writ moved by the 
Union of India. 

Dec. 17, 1987 : The District judge, Bhopal directs UCC to pay 
interim relief of Rs. 350 crores. 
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i April 4, 1988 : The Madhya Pradesh High Court 
relief from Rs. 350 crores to 250 crores. 
The Supreme Court mediates a 470 million US dollar (Rs. 715 crore) 
settlement in the case. 
April 14, 1990 : Supreme Court orde 
month to the victims family. 
Oct. 3 1991 : The Supreme C 
Ment in review. 
" In Charan Lal Sahu v. Union of India" the Supreme Court upheld 
ks Bhopal Gas Disaster Act, 1985 and held that the state had rightly 
en over exclusive power to represent and act in place of every person 
entitled to make claim. 
urt can not be said to be 


_The decision rendered by the apex col 
praisable as the court itself had scraped the right to free legal aid as 


propounded by the same court in Bandhua Mukti Morcha'® case which 
»i popularly known as Asiad case. The judge of the Supreme Court cuta 
good jock upon the poverty and misfortune of thousands of Indians who 


had their constitutional right to have free legal aid. 
i and A.M. Ahmadi J.) "very 


5 Per Rang Nath Mishra J. 
ew of them are capable to prose h a litigation in this country 


n 3 
ot to speak of the necessity to TU 
This is starling conclusion, One can not feel hesitation to say that 


the Supreme Court adopted callous attitude towards the people suffered 
erty have been used as flimsy 


e to Gas leak as their illiteracy and Pov’ 

cuse to deny their right by propounding the theory of "compensatory" 

principle. 

md part from this there are 

lef of environment and specia | 

no effort to protect and improve the environment. 

7A In Environmental and Ecological Protection Samithy, Agali v. Ex- 

Sie Engineer and Other'® à writ petition was filed against the 

ee order to allow clear felling of bamboo clusters in certain 
gions, The contention is that cutting 2 g of bamboo clusters 


will le nd removin: 
ad to an environmental disaster. ; 
mos court discussed the scientific authorities in support of principle 
n ed and judgment delivered by Shankaran Nair J. would go 1n long 
i y in the development of environmental law, Justice Shankaran- Nair 
as observed:— 
a Environmental deficit or degradation i 
generated by industries, Carbondioxide (Co,), 


reduces interim 


rs interim relief of Rs. 200 per 


ourt upholds the validity of the settle- 


cuting suc’ 
n to a foreign court". 


ated to various prob- 


ses rel 
e court has 


also several ca 
llution where th 


lly of air po 


s caused largely by pollut- 
Oxide of nitrogen 
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(No,), Sulphur (So,) chlorofluro carbon, carbonmonooxide ... or some 
of the major pollutants, causing Green House warming ozone depletion, 
and related adverse effects. These, in turn, make an impact on forest 
and vegetation. Studies reveal that toxic emissions, cause acid rains, 
World Wildlife Fund (WWF) surveys indicate that 52% of the forests in 
Germany and other European countries have been affected by acid rains. 
Man made deserts have come into existence in may parts.'* 

In M.R. Pillai v. Executive Officer, Pathiyoor Panchayat'®, the 
petition was filed to issue the writ of mandmus commanding the re- 
spondent to close down the cashew processing factory as the black smoke 
emitted from the factory increases asthama and affects health of the 
people in the locality and of petitioner who is of old age. 

The court realied on Vellore Citizens Welfare Forum v. Union of 
India! and observed that in view of the above mentioned constitu- 
tional and statutory provisions we have no hesitation in holding that the 
precautionary principle and the polluter pays principle are part of the 
environmental law of the country. 

The court also realied on Olium Gas Leak Case"? (M.C. Mehta v. 
Union of India) and accepted the principle of strict ability. Further the 
court also accepted the principle laid down in P.A. Jacob v. Superinten- 
dent of Police? and observed compulsory exposure of unwilling per- 
sons to dangerous and disastrous levels of noise, would amount to a 
clear infringement of their constitutional guarantee of right to life under 
Art. 21. 

The Kerala High Court in the instant case ordered to close down the 
cashew processing factory and observed as under. 

"Air pollution shows that the air we breathe, is a mixture of nitro- 
gen and oxygen with minor constituents like carbon dioxide and trap 
gases. Pollutants are substances which are not normally present in the 
air e.g. dust, smoke industrial and automobile exhaust, gaseous and par- 
ticulate matter. Nature and amount of these pollutants vary from place 
to place depending upon population, vehicular density, location of in- 
dustrial units etc. Lungs are the major organs affected by the air pollu- 
tion because of the direct contact of the respiratory track with outside 
atmosphere. The spectrum of functional and pathological reactions of 
the lungs to various exposures in wide. Chronic bronchitis and airways 
obstruction is the result of long term exposure to air pollution. Exposure 
to many of the occupational and environmental pollutants can precipi- 
tate under/or aggravate asthma.'? 


M.C. Mehta v. Union of India! is one of the most leading and 
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of India relating to protection to 


recent decision of the Supreme Court 
48A and 32, is polularly called 


environment pertaining to Articles 21, 
Taj Trapezium case. 
According to the petitioner, 
ery situated in Mathura are the major sourc 
sulpherdioxide emitted by Mathura refinery and the industries when 
combined with oxygen with the aid of moisture in the atmosphere forms 
sulphuric acid called "Acid Rain" which has corroding effect on the 
gleaming white marble. These are also responsible for polluting the 
ambient air around Taj Trapezium (TTZ). Inside the Taj decay is more 
apparent and spots are visuable. The petitioner finally saught appropri- 
ate direction to the authorities concerned to take immediate steps to 


stop air pollution in TTZ and save the Taj. 
Justice Kuldip Singh who delivered the judgment opened the para- 


graph with view to highlight the importance of the magnificent Taj. 
t the World-Wonders. 


Taj Mahal — is the "King Emperor" amongs 
The Taj is the final achievement of the Moghul Art. It represents the 
most refined aesthetic values. It is fantasy like gradeur. It is perfect 


culmination and artistic interplay of the architects skill and the jewel- 
alls of the Taj are amongst the most 


lers inspiration. The marble-in-lay Wi 

outstanding example of decorative workmanship. The elegant symme- 
try of its exterior and the aerial grace of its domes and minarets impress 
the beholder in a manner never to be forgotten. It stands out as one of 
the most priceless national monument, of surpassing beauty and worth, 
à glorious tribute to man's achievement in Architecture and Engineer- 
ing!!! 

After considering to reports of Varadharajan Committee and a 
eral reports of NEERI the court delivered the historic judgment. The 
Varadharajan committee recomm be taken to ensure 
ee no new industry including small in d 
b use pollution are located north west of the Taj Mahal ... 
sie made to relocate the existing small industries particul 
aie an area south east of Agra beyond the Taj Maha ats 
A s from these industries will not be in direction of the man : ris 

PPropriate authority be created which put monitor emissions yin 
i as well as the air quality at Agra 0? a continuous basis. "4 
luti ority should be vested with power to direct industries ie à 
Do limit the level of emission h measure 

icc n2 
ufa phos fimm ing Research Institute gave 


the foundries and industries and refin- 
es of damage to the Taj. The 


and specify suc 
The National Environment Engineer 
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"Overview report" in 1990 regarding status of air pollution around the 
Taj. 

"The source of pollution, including small and medium scale indus- 
trial units, are scattered all around Taj Mahal. High air pollution load is 
thus pumped into the Taj air shed. Sudden rise in concentration level 
are often recorded in all directions in gaseous as well as particulate 
pollutant depending upon the local micro climatic condition.!'? 

Regarding the impact of air quality on the Taj it was observed : 

- "The rapid industrial development of Agra-Mathura region has re- 
sulted in acidic emissions into the atmosphere at an alarming rate. This 
causes serious concern on the well being of Taj Mahal .... The gaseous 
pollutants being acidic in nature, significantly impact both the biotic as 
well as the abiotic components of the ecosystem like plants and build- 

- ing material like marble and red stone." 

The NEERI examined in detail the decays mechanism and status of 
the Taj marble and stated how the deterioration of marble occurs. The 
deterioration of marble occurs in two modes i.e. in the first mode weath- 
ering takes place if marble is sheltered under domes and cornices and 
protected from direct impact of rain and crust is form which exfoliates 
due to mechanical stress. In case of marble exposed to rain, gradual 
reduction of materials occurs and reaction products are washed away. 
The commulative effects of all pollutants are more damaging. 

The effect of air pollution on Taj is visible from the report of the 
NEERI as under.— 

The Taj Mahal marble sample analysed by NEERI in 1993 revealed 
that .... origin of soot can be traced back to fuel consumption around the 
sensitive receptor while quartz is derived from geocrustal origin and 
causes surface abrasions .... the presence of soot reduced the aesthetic 
value of the monument. Ambient air around Taj Mahal is polluted pri- 
marily from point/line sources and has adverse impact on building ma- 
terial by alteration of marble and sand stone structure....!"4 

The court tried to search the feasibility of alternative fuels to be 
consumed by the industry but the use of propane or any other safe fuel 
instead of coal or coke by industries in the TTZ was not possible or 
feasible due to high cost. The feasibility of utilization of compressed 
natural gas was also not possible due to techno-economic problem. Hence 
the court ordered for relocation of industries located in the area of TTZ. 
And court observed:— 

"The industries, out of 292 industries listed which are not in posi- 
tion to obtain gas connections and also the industries which do not wish 
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t i ; 
o obtain gas connections may approach/apply to the corporation... for 


allotment of alternative plots in the industrial estates outside Taj Trape- 
ent shall finally decide and allot alter- 


native plots .... to the industry W. i 

Maii industries shall setup their respec i ite in new industrial es- 

pes Rain TTZ. The relocating industries shall not function and op- 
beyond December 31, 1997. The closure by the December 


31, 1997 is unconditional and irrespective of 
out side TTZ is completely set UP or not. The Deputy Commissioner 


Agra and the Superintendent 
eid The Government/corporation sha’ 

e industries in the process of relocation... The S 
all other authorities shall be set UP unified single agency 
the departments concerned to act as a nodal agency to so} 


problem of such industries." 
The workmen employed in 292 listed coke/coal using industries 


located in Agra which are directed to be relocated or closed to prevent 
degradation to Taj-Mahal shall be entitled to following rights and ben- 


efits; 6 — 

(a) The workmen shall have continui ployment at the new 

town and place where the industry is shifted. The terms and con- 
ditions of their employment shall no 


rt out all the 


ment. 

(b) The period between the closure of the industry in Agra and its 
restart at the place of relocation shall be treated as active employ- 
ment and the workmen shall be paid their full wages with conti- 


nuity of service. ) 
(c) All those workmen who agree to shift with the industry shall be 
as ‘shifting > to help them to settle at 

1 be paid before January 31, 


given one year's wages 
aid bonus shal 


the new location. The s 
1998. 

(d) The workmen employed in the industries who do not intend to 
relocate/obtain natural gas and opt for closure, hall be deemed to 
have been retrenched by May 31, 

in continuous service (25 defined in Section 2 

Dispute Act, 1947) for not less than one year 

concerned before tbe said 

in terms of Section 25-F(b) of 
workmen shall also bep 
tional compensation. 


aid compensation 
ispute Act. These 
wages as addi- 
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(e) The compensation payable to the workmen in terms of this judg- 
ment shall be paid by the management within two months of the 
retrenchment. 

(f) The gratuity amount payable to any workman shall be paid in 
addition, 
Thus the courts in India play a very vital role in the preservation 
and protection of environment and control of air pollution. 


7. REVIEW 


From the above discussion it becomes quite apparent that the matter of 
control and management of air pollution has been given primary impor- 
tance only in the Air Pollution Control Act of 1981. All prior laws which 
find certain provisions having a bearing on the subject were codified 
with the primary objective of regulating factories, industries, mines and 
boilers etc. The matter of control of air pollution has been given only 
secondary importance in these earlier enactments. 

But, the legislative measures can succeed only through the involve- 
ment of the industries and the people. An aware and informed public 
opinion can play a positive role in promoting environmental pollution 
control programmes to help supplement official efforts to check the dan- 
gerous increase in the level of air pollution. Hence, common man should 
be given education so that he can make his individual positive contribu- 
tion towards control of pollution. Further, it is very necessary to arouse 
civic consciousness by introducing the subject of environmental issues 
in educational institutions; through radio, television, newspapers, peri- 
odicals etc. 

Similarly, contribution can also be made by the industries both in 
financial as well as physical terms. They themselves can take the mea- 
sures for the control of pollutants by introducing built-in-systems and 
thus can involve themselves for the solution of the problem by joining 
with local and other appropriate authorities. 

In the context of air pollution, it is also a true fact that some people 
will be more sensitive than others to a given amount of pollution. For 
example, people with pre-existing chronic bronchitis, emphsema, or 
asthama suffer more when the sulphur oxide and particulate levels go 
up than people without these diseases. Therefore, case should be taken, 
while controlling air pollution, to protect the more sensitive groups from 
being unduly affected by a level of air pollution or any other environ- 
mental insult, for that matter, that may not affect less sensitive groups. 
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After the enactment of the Air (Prevention and Control of Pollu- 


ey Act, 1981, the increasing growth of air pollution in India has been 
ue to the failure to enforce properly and effectively the existing legis- 
islative provi- 


lative measures rather than the absence of effective legi 
SIONS: According to this author the main reasons for this are: 
(i) Failure of different bodies entrusted with the enforcement of air 
. pollution control law, to act or to act in concert and co-operation. 
(ii) Lack of aware and informed public opinion. 
(iii) Lack of political will. 
(iv) Lack of money, technical knowledge and personnel. 
(v) Inadequacy of penal provisions in the Air Act 1981. 
Further, there are no arrangements to orient and train the existing 
staff in the municipal bodies and the pollution Control Boards for the 
purpose of undertaking conscious pollution control mea: 


sures. 
The Judicial response to control air po 


[lution and environmental 
protection can be appreciated from the decided cases such as M.C. Mehta 


case, Dehradun-Mussorie Hills case," Oleum Gas Leakage case,"? 
Hazardous Industries case of Delhi,” Ganga Pollution case,!2! and the 
Taj Pollution Case.'” Thus the courts P in the preser- 
vation and protection of environment fr 
_ The judicial approach to deal with problems 0 

lution was influenced to a very 
trine of strict liability as laid dow? in Rylands v. Fletcher.” However, 
there appears to be marked difference in the judicial approach. While 
under the rule of strict liability, 2 person was held liable as soon as à 
thing escape from the premises and causes injury to oth- 
ers. In pollution problems courts do not stop here. They goa step further 
i jon of the prob- 


enquire into the poss 
em. If any alternative solution is ava! 
preferred to maintain the status qUO: 
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CHAPTERFIVE 
Control of Noise Pollution : Need for a Law 
1. INTRODUCTION 


er ae es major factor of environmental pollution: The pollution by 
ceo e creation of modern age! and it has increased in many folds 
secu - an of science, technology and high speed means of 
eni : os ill effects of noise pollution are in no way less harmful 
dome on of water, soil of air pollution. An international urban planner 
ici ruen once called noise *a slow agent of death’. An American 
nmental expert predicts that if the noise level continues at the 
D rate most people living in major metropolitan areas will be deaf 
it year 2050.” Noise pollution can disturb a person in his normal 
a . It could cause distraction, annoyance, torture to à tired, ailing or 
person. It could also be a contributory cause for health problems like 


c its hearing, high blood pressure and nervous breakdown. The ex- 
of damage may depend on the duration and intensity of noise. Thus 
f control of noise pollu- 


á is high time for us to rea 
o ; 
n and management of environment. 


ATIS NOISE POLLUTION? 


lise the importance O 


2.WH 
nd undesired sound. Thus otherwise sound and 
e thing, but in considering our acous- 
te between these two terms. It is only 


Noi 
À ims means unwanted a 
i 
se can be taken to mean the sam 


tic j z ^ 
BOR rape we must differentia 
n the effects of a sound are undesirable then it may be termed as 


noise? : 
ere ' The presence of noise in the open atmosphere or 1n à confined 
= e is generally considered undesirable, except possibly by the person 
S aka for it. This is termed as noise pollution. In the latter case 
pollution d ist i immedi i 
"AE oes not exist in the space ! ediately surrounding the 
Biers when the loudness of the sound is irritating OT unbearable we 
ee it as a noise pollution. A decibel (DB) is the standard unit for the 
rures: of noise. The zero on 4 decibel scale is at the threshold of 
ng, the lowest sound pressure that can be heard. On this scale, ac- 
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cording to Smith, the noted industrial psychologist of the 20th century, 
20 DB is whisper, 40 DB, the noise in a quite office, 60 DB is normal 
conversation, 80 in a bus, 100 in a train, 120 in loud thunder and 140 DB 
is the level at which sound becomes physically painful. 

It is appalling how little attention is being paid to the scourge of 
noise pollution in our country despite warnings by environmentalists 
that it would be the number one cause for diseases in the developing 
countries in the 21st century. The noise level in the four metropolitan 
cities is between 85 and 95 decibels against the World Health Organisa- 
tion limit of 45 decibels and a 70 decibels threshold of tolerance beyond 
which sound waves begin to hurt. In Bombay, which is the noisiest city 
in the country, the level of noise is as high as 105 decibels in certain areas 
and atleast 30 per cent of the people are affected acutely by noise. In 
certain industrial areas of Bombay and Madras upto 60 per cent of the 
workers suffer from hearing loss due to noise pollution.’ The noise level 
thus doubles every six years, taking its toll of our hearing. It may be 
possible that by 2000 A.D. no one above the age of ten will hear properly. 


3. SOURCES OF NOISE POLLUTION 


There are several sources of noise 
lution are: 
(i) Industry, 
(ï) Construction work, 
(üi) Traffic noise including engine and horn, 
(iv) Power Saws, 
(v) Air Craft noise, 
(vi) Demolition sites, 
(vii) Radio, T.V. and Loudspeakers, 
(viii) Fire Crackers, 
(i) Horticulture equipment, 
(x) Working of Agricultural machinery, 
(xi) Surface Transport, 
(xii) Projection of Satellites in Space. 

Similarly, the supersonic transport, if put into practice will be a 
cause of concern.’ The researchers of noise say that noise levels in excess 
of 90 decibels for continuous periods can cause loss of hearing. A single 
exposure of 150 decibels is known to cause permanent injury to the 
internal mechanism of the ear. 


pollution. These sources of noise pol- 
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4. EFFECTS OF NOISE POLLUTION 


Noise pollution has many ill-effects on living as well as non-living things. 
It has auditory effects like loss of hearing. Environmentalists say that 
loud and continuous noise can cause high blood pressure, cardiac distur- 
bances, peptic ulcer, gastro-intestinal problems, allergy, irritability, in- 
fertility, insomnia, and of course deafness, among other diseases. Fur- 
ther, its effect on human being may be classified into three categories 
namely, physiological, psychological and personological. 


(A) Physiological Effects 

Intense and shrilling noise produces psychological and physiological 

effects on human body. Prolonged chronic noises can also produce stom- 

ach ulcers as it may reduce the flow of gastric juice and change its acid- 

ity. It may lead to abortions and other congenital defects in unborn 

children.’ Several birds have been observed to have stopped laying eggs. 
Some empirical research conducted on animals (specially on preg- 


nant female mice) reveal that aircrafts taking off which brings in 120 to 
150 decibels caused miscarriages in them. Similarly, high noise is ca- 
Pable to create these disturbances in human beings also. An analysis of 
More than 225,000 births in the Los Angels area by Dr. Nowell Jones,’ 
showed that there were more birth defects among babies whose mothers 
lived near the international airport than those who lived in a quieter 


Sections. 


(B) Psychological Effects . 
Many psychological changes are recorded as a result of exposure to high 
level noise in human beings as well as animals. Noise can cause nervous 
irritability and strain in muscles. House wives working 1n kitchen with 
all kinds of electric gadgets have been seen to get headache due to noise 
and vibrations of these gadgets. Likewise people working in printing 
Presses are prone to such effects and become deaf due to such noise. 
Noise is also considered as the genesis of stress disease like ulcers. 


(C) Personological Effects : i 

If the injurious effects of intense and shrilling noise tend to persist for 

long, they do cause stable maladaptive reactions in the individual dis- 
is generally results into the low- 


turbing histotal lity build up. Th 
personality build up. 
ered performance level among children that further may develop a feel- 


ing of inadequacy, lack of confidence, poor perception about ownself 
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which may jeopardize their optimal personological development as a 
growing child. 


(D) Effects on Non-Living Things 

The intense noise effects adversely to the non-living things also, viz., 
buildings etc. The cracks in the city of the Recoco Church at Stemhausan 
were caused due to some booms.’ This kind of adverse effect is created 
by fast moving jet planes. The sound waves left behind by jet planes are 
known as sonic booms. When these booms hit the ground they cause 
rattling of window panes or even damage to building structures. Sonic 
boom is expressed in March Units." 


5. GENERAL MEANS FOR CONTROL OF NOISE POLLUTION 


We find out ways and means to control the noise pollution then framing 
of various laws for its control would be an easy task for a Legislaturc. 
Hence, there are four general means for control of noise pollution. These 
are: 


(A) Co-operation between Town Planners and Environmental Au- 
thorities 

In every big city an environmental authority should be constituted con- 
sisting of experts in ecology and other allied sciences. This authority 
would be certainly useful for the planners of a city for development 
plans. The planners with the co-operation of the authority can prevent a 
rise in noise levels. When a plan is laid for further development of a city 
or a new city is planned, then it would become incumbent on the part of 
the planners to get their plans cleared from the environmental authority. 
The town planners and environmental authority will have to devise cer- 
tain methods by which noise produced by ‘construction work’ and traffic 
be controlled. This aid can be achieved if both town planners and envi- 
ronmental authority co-operate with each other while making plans for 
development. 


(B) To Form ‘Noise Free Zones’ and ‘Noise Abatement Zones’ 

The easiest and cheapest method to control noise pollution, to a certain 
degree, is to form various ‘noise free zones’.'? In these zones it is impera- 
tive that no sound by traffic, construction works, loudspeakers and amuse- 
ment gatherings be made inside such zones. To begin with such zones be 
made around all schools, colleges, hospitals and places of worship. The 
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area of such zones can be enlarged further. On the other hand, noise 


abatement zones' can be introduced in those areas where noise pollution 
is very high. The purpose of noise abatement zones is to reduce the noise 
pollution to the optimum minimum. Thus by making these zones, the 
noise pollution can be reduced effectively to the desired levels. 


(C) Defensive Measures for Noise Reduction 
Noise can also be reduced by other methods in w 
measures are applied and these are as follows: 
(i) Noise reduction at source 
(i) Screening of the noise source 
(iii) Screening of the receiver 
(iv) Removal of the noise source or Te 
(i) Noise reduction at source: Genera 


machinery, in such a way that they pro 
unnecessarily; though by a slight change in machinery and methods a 


lot of noise can be reduced. It is usually found in many industrial units 
that machines play even when there is no work. A machinery should be 
Stopped to function when there is no work. Much of the noise may be due 
to inefficiency of the machinery, €.£« damaged fan blades, blunt saws, 
worn bearing and sometimes loose metal sheets. If these defects are re- 
paired, the noise level can be decreased to a great extent. The substitu- 
tion for a noisy process by a quieter one is desirable, e.g., grinding in- 
stead of chopping, welding, instead of reveting. Therefore, noise can be 
reduced if certain checks are made on the source. 

(ii) Screening of the nois level can be lowered if 
the noise source is screened by thick walls and other noise absorbing 


materials. If a machinery is operating in open, it is bound to produce 
in covered room. If the machinery 


More sound than a machine operating : 
is in open near the residential area of a factory the machinery can be 
moved to the other side of the factory $0 that to permit the structure ofthe 
factory building to act as a noise screen. Heavy barrier around the ma- 
chinery may prove better sound insulation. Rubberised material and 
anti-vibration pads, if used, can produce better results in reducing the 
Noise in factory areas. . 

(iii) Screening of the receiver.— In most of the industries, noise is an 
essential part of their machines used there, and if a worker is continu- 
ously exposed to sound-hazards for long, he may suffer from annoyance, 
loss of efficiency and damage to hearing. It has become necessary that 
employees be given ear defenders (or car plugs) to protect them from 


hich some defensive 


moval or the receiver. 
Ily we use several methods and 


duce a lot of noise pollution 


e Source:— Noise 
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such losses. 

Actually, residents who live near roads suffer most from traffic noise 
and it is up to town planners to plan their schemes for the insulation of 
residential buildings from noise and vibration. This restriction can be 
imposed at the time of approval of maps for construction of residential 
buildings. A lot of noise can be absorbed by planting those trees which 
are capable to absorb sound. 

(iv) Removal of the noise source or removal of the receiver: Noise 
pollution can be controlled by removal of the noise source or removal of 
the person affected by it. In the first case if a machinery is near the 
residential site of factory, it can be replaced to other remote site of the 
factory. This is very true in case of an aerodrome which is situated very 
near to residential areas. Aerodromes should be removed from a dense 
pullulated area to another remote end of a city. In the second case if a 
person is very sensitive himself then he can leave that area for his own 
sake, otherwise a very little noise can make them annoyed and nervous." 


(D) Traffic Control , 

One of the easiest way to control noise and vibration from heavy ve- 
hicles is to put restrictions on heavy vehicles to play on certain routes/ 
hours of traffic. Construction of new routes and flyovers can also dilute 
heavy traffic on certain routes and thus can control noise and vibration. 


6.EXISTING LEGAL PROVISIONS FOR CONTROL 
OFNOISE POLLUTION 


In India, there is no law exclusively dealing with the problem of noise 
pollution, whereas developing countries of the world have enacted spe- 
cific laws to control the noise pollution. Mention may be made here of 
two such enactments. In England, there is Noise Abatement Act of 1960. 
Section 2 of the Act provides that loudspeakers shall not be operated (2) 
between the hours of nine in the evening and eight in the following 
morning for any purpose; (b) at any other time for purposes of advertis- 
ing any entertainment, trade of business. These are some exceptions 
provided like use of loudspeakers by the police, fire brigade, etc. In 
United States of America, there is Noise Pollution and Abatement Act, 
1970 for regulating control and abatement of noise pollution. 

We only have some stray provisions here and there for the control of 


noise pollution despite the fact that public health has been a matter of 
great concern for all of us. 
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Article 48-A of the Indian Constitution provides that the state shall 
por to protect and improve the environment to safeguard the 
orests and wildlife of the country. 

Ne 51A() provides further that is shall be the duty of every 
Die of India to protect and improve the natural environment includ- 
ng forests, lakes, rivers and wild-life, and to have compassion for living 


creatures". 


(i) Law of Crimes and Control of Noise 
Section 268 of the Indian Penal Code reads: 
of public nuisance who does 


Public Nuisance: "A person is guilty 
any act or is guilty of an illegal omission which causes any common 
injury, danger or annoyance to the public or to the people in general 
who dwell or occupy property in the vicinity, Or which must neces- 
sarily cause injury, obstruction, danger or annoyance to persons 
who may have occasion to use any public rights. 
A common nuisance is not excused on the ground that it causes 
some convenience or advantage. However, this provision of LP.C. is 
inadequate to cope with the increasing menace of noise pollution. 


Section 290 states: 
“Whosoever commits a public nuisance in any case not otherwise 
punishable by this Code, shall be punished with fine which may 
extend to two hundred rupees." 
Under section 133 of the Criminal procedure Code, the Magistrate 
has the power to make conditional order requiring the person causing 


nuisance to remove such nuisance." 
(ii) Industrial Laws and Noise — Factories Act, 1948 
Section 11 Cleanliness: aM 
1. Every factory shall be kept clean and free from offluvia arising from 
any drain, privy or other nuisance, and in particular: 
(a) accumulation of dirt and refuse shall be removed daily by sweep- 
ing or by any other effective method from the floors and benches 
of workrooms and from staircases, and passages and disposed off 


in a suitable manner: 
(b) the floor of every workr 
workroom shall be cleane 
using disinfectant, where necessary, 
method. 
(c) where a floor is liable to become wet in the course of any manufac- 


oom shall be cleaned at least once in every 
d at least once in every week by washing 
or by some other effective 


184 


Environmental Pollution & Development 


turing process to such extent as is capable of being drained, effec- 
tive means of drainage shall be provided and maintained; and 
(d) allinside walls and partitions, all ceilings or tops of rooms and all 
walls, sides and tops of passages and staircases shall, — 
1. Where they are painted* otherwise than with washable water 
paint or varnished, be repainted or revarnished at least once in 
every period of five years; 


*() 


(à) 


(i) 


(v) 


Q) 


where they are painted with washable water paint, be re- 
painted with at least one coat of such paint at least once in 
every period of three years and washed at least once in 
every period of six months; 

where they are painted or varnished or where they have 
smooth impervious surfaces, he cleaned at least once in 
every period of fourteen months by such method as may be 
prescribed; 

in any other case, be kept white-washed or colour-washed, 
and the white-washing or colour-washing shall be carried 
out at least once in every period of fourteen months. 

all doors and windows, frames and other wooden or metal- 
lic framework and shutters shall be kept painted or var- 
nished and the painting or the varnishing shall be carried 
out at least once in every period of five years; and 

the date on which the process required by clause (d) are 
carried out shall be entered in the prescribed register. 


2. If, the view of the nature of the operations carried on (ina factory or 
class or description of factories or any part of a factory or class or 
description of factories), it is not possible for the occupier to com- 
ply with all or any of the provisions of sub-section (1) the State 
Government may, by order exempt such factory or class or de- 
scription of factories (or part) from any of the provisions of that 


sub-section and specify alternative methods for keeping the fac- 
tory in a clean state. 


(iii) Motor Vehicles Act, 1939 and Control of Noise 

Sections 20, 217, 41, 68, 68(1), 70, 90, 111A of the Act empowers a State 
Government to frame rules for the upkeep of motor vehicles and control 
of noise produced by them in its jurisdiction. Rules framed by the states 
are mostly concerned with the ‘horns’ and ‘silencers’. Reference here can 


be made of two such rules. Rule 21 of the Bihar and Orissa Motor Ve- 
hicles Rules, 1930 reads: 
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Horns 
1. The driver of a motor vehicles shall not sound the horn for any 
safety in traffic and shall not 


purpose other than that ensuring 
sound it continuously. 

2. Nocut-out exhaust whistles, sirens, klaxons, electric hom and simi- 
lar appliances of any description shall be used on any motor ve- 
hicle in such areas within a district as may be notified by the 

District Magistrate in this behalf. 


Rule 5.5. 


of Delhi Motor Vehicles Rules, 1940 reads: 


5.5 Horns 
1. Every motor vehicle shall be fitted with a horn or other approved 
device available for immediate use by the driver of the vehicles 


and capable of giving audible and sufficient hearing of the ap- 
proach or position of the vehicles. 

2. No matter vehicle shall be fitted with any multitioned horn giving 
a succession of different tones OT with any other sound producing 
device giving an unduly harsh, shrill, loud or alarming noise. 

3. Nothing in sub-rule (2) shall prevent the use of vehicles used as 
ambulances or for fire fighting or salvage purposes, or on vehicles 
used by police officers in the course of their duties on other similar 
vehicles of such sound signals as may be approved by a provincial 
government. 

4. Every transport vehicle shall be fitte 
motor cycle rickshaws would be, howev 
two electric horns with two switches or o 


bulb born). 


d with a bulb hom (taxis and 
er, provided with either 
ne electric horn and one 


Rule 5.6 
Silencers . 

1. Every motor vehicle shall be fittéd with d device (hereinafter re- 
ferred as a silender) which by means n chamber or 
otherwise reducers as far aS maybe reasonable and pract 
noise that would otherwise be made by an escape of exhaust gases 
from tlie engines. 

2. Every motor vehicle shall 
exhaust gases from the eng 
impinge on the road surface. 


structed or equipped that the 


be so con: 
ed downwards so as to 


jnes are discharg' 
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Rule 5.9 
Every motor vehicle shall be so constructed and maintained as not to 
cause undue noise when in motion. 

The new Motor Vehicles Act, 1988 has come into force from July 1, 
1989. This act has brought out the changes as compared to the old Act of 
1939 in respect of vehicle fitness etc. From 1.10.89 every motor vehicle 

'shall comply with the following emission standards: 
@ Idling emission limit for four-wheeler petrol driven vehicle shall 
not exceed 3% of the volume. 
(i) Idling emission limit for two-wheelers and three-wheelers petrol 
driven vehicles shall not exceed 4.5% by volume. 
(ïi) Smoke density for all diesel driven vehicles shall be as follows: 


Method of Test Maximum smoke Density 
Absorption Light Bosch Heritage 
Coefficient ml units 
(@ Full load at a speed 3.1 5.2 75 
of 60% to 70% of 
maximum engine rated 
speed declared by the 
manufacturer 
(b) Free Acceleration 23 — 65 


7 (iv) The Bihar Control of the Use and Play of Loudspeakers Act, 1955 
Section 3 of the Act provides restrictions against use and play of loud- 
speakers. It reads: 

"No person shall use and play a loudspeaker: 

(a) within such distance as may be prescribed from a hospital, a build- 

ing in which there is telephone exchange, or 
(b) within such distance as may be prescribed from any educational 
institution, maintained, managed, recognised or controlled by the 
State Government or University established under any law for the 
time being in force or a local authority, or admitted to such Uni- 
versity or any hostel maintained, managed or recognised by such 

institution or hostel is in the use of students. 
"Section 6 of the Act provides that the cognizance of offence under 
the Act would be on a complaint made by or at the instance of, the person 
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aggrieved by such offence or upon a report in writing made by any police 


officer. 
Similar enactments have also been pa 


Pradesh. 


ssed in Rajasthan and Madhya 


(v) Law of Torts and Control of Noise 
Under law of torts, a civil suit can be filed claiming damages for the 
nuisance. Nuisance as a tort means an unlawful interference with a person's 


use of enjoyment of land, or some right over, 
For filing a suit under law of torts à plaintiff is re 
some of the requirements of tort of nuisance. These esse 


or in connection with i^ 
quired to comply with 
ntials are: 


1. Unreasonable interference 
Every interference is not a nuisance. So long as the interference is not 
unreasonable no action can be brought. 


2. Interference with the Use or Enjoyment of Land 
There are two forms of causing interference: (a) inj 
itself; or (b) injury to comfort or health of occupants of certain property. 

Regarding the second aspect of this is essential, i.e., injury to com- 
fort or health, it has been laid down in a number of cases that inconve- 
nience and discomfort from the point of view of a particular plaintiff is 
not the test of nuisance but the test is how an average man residing in the 
same area would take it. The plaintiff may be oversensitive. However, in 
an action for nuisance actual red to be proved. 


ury to the property 


damage is requi 


nd Control of Noise 
overnment has power 


Under section 5 of the Aircrafts Act, 1934 Central G e 
use, operation, sale, import or 
of air transport 


to make rules for manufacture, possession, l 
export any aircraft and this may the regulation s 
services and the prohibition of the use of aircraft. The Act has many other 


provisions also but there is no n for the control of noise. 
Thus, in this connection, it is suggested that aerodromes be con- 


Structed far away from residential areas of a city in order to protect resi- 


dence from the noise created by frequent take off and landing. 
n the above analysis of sources and con- 


Taking into consideratio Cesano 
trols of noise pollution, it is recommended that an all India legislation 
on the subject be enacted for effective control of noise pollution. 


(vi) The Aircrafts Act 1934 @ 


provisio: 
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7. A PLEA FOR A COMPREHENSIVE LAW 
TO CONTROL NOISE POLLUTION 


From the discussion in the earlier pages it becomes obvious that there is 
no specific legislation for control and prevention of the noise pollution. 
For control. of noise pollution one-has to invoke provisions in various 
different branches of law and regulations. It is also a fact that the avail- 
able provisions in various different branches of law are inadequate and 
unscientific. On the other hand, in most of the developed countries spe- 
cific legislations have been enacted and scientific methods for investi- 
gation of noise pollution have been invented. 

Thus it becomes an urgent need of the hour in our country to get a 
comprehensive legislation enacted for the control of the noise pollution. 
Some specific legislations regarding water and air pollution have al- 
ready been enacted in our country. These legislations are: The Water 
(Prevention and Control of Pollution) Act, 1974 and the Air (Prevention 
and Control of Pollution) Act, 1981. Similarly, it is high time now for 
such a legislation to control and prevent the noise pollution also. 


8. REVIEW 


From the foregoing discussion the conclusion emerges that noise is now 
regarded as one of the major pollutants of environment. Various scien- 
tific studies conducted all over the world prove that excessive noise is a 
health hazard as.it causes hearing loss, mental deficiency, inefficiency, 
weakness and tension etc.!5 In India, the problem of noise pollution as- 
sumes alarming dimensions and dangerous proportions due; to rapid 
industrial development especially in already industrialised urban areas, 
the mushroom growth of unplanned urban. colonies and uncontrolled 
noise some traffic. 


Noise level should be controlled at its source. Loudspeakers are- 
chiefly responsible for noise pollution. Hence, the loudspeaker machines 
should be manufactured in such a way that it will not produce noise 
higher than particular DB level say 50 DB. Similarly, Motor Horns should 
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noise more than prescribed limit. Motor 
hould also be manufactured with such 


engines and bodies so as to control noise upto the desired limit. Indus- 
trial laws have no direct, provision to control noise-except in terms of 
nuisance in the Factories Act, 1948. Theréfore, certain specific provi- 
sions to protect the employees-from noise pollution must be incorpo- 
rated in industrial laws. For example, provisions for ear plugs and insula- 
tion should be added there. 
To sum up, the alarming problem of noise pollution can be con- 

trolled suitably by controlling noise at three levels: 

(a) Control of noise at the source level; 

(b) Substitution of appropriate apparatus; and 


(c) Reduction of volume of noise entering the ear. 
Thus, there are two instruments which can be appropriate to solve 
noise pollution problem. First, direct control can be initiated in the form 
second, indirect controls in the form of 


of ‘Noise Emission Standards’; 
d awareness programmes." For imple- 


charges for pollution, education, an 
mentation of this type ‘noise abatement strategy’, an annual charge based 
on the noise level emitted by the vehicles engine can be worked out.'* 


This will make the users prefer least noisy vehicle, which in turn will 
induce manufacturers to reduce noise levels to remain competitive in 
the market. 

Moreover, public awareness about th 
fully aroused so that people could use radio, 
a volume which may not cause nuisance (no 
neighbours.'? 


be produced which will not make 
cars and other transport vehicles s 


e hazards of noise should be 
T.V., two-in-one, etc. at such 
ise pollution) to the 
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CHAPTER SIX 


Control of Land Pollution and Preservation of 
Ecological Balance 


1.INTRODUCTION 


The environment comprises of our air, water and land resources. The 
most important of these resources for economic growth is land. Produc- 


tivity of this resource is basic to the economic welfare of our co! try. All 
the demands for food, energy and other requirements have to be met by 
ble resource, is the most important 


this resource. Hence land, a renewa 
endowment of nature. 
However, land resource in India is limi 

ity of land has declined from 0.9 hec. in 1951 
0.4 ha at present which will decline further to 0. 
the total geographical area of 329 million ha, one estimate! places 94 
million ha of non-forest cultivable land as degraded. In the Ganga basin 
"alone it is estimated that the erosion is around 6 billion tonnes of soil per 
annum and the total of the rivers of the entire country could be as high as 
15 billion tonnes per annum. The value of this loss of soil if estimated in 
terms of market equivalence could be over Rs. 10,000 crore annually. 
The direct impact of this loss is felt by the rural poor whose sustenance 
and life support depend on the quality of the soil that they eke for their 
n states about 


livelihood. . 
The Citizen's Report (1982) on environmental pollutio 

land pollution as under: 
(i Every six months, m 
used to build all the b 

(i) In the highly grazed Shiva 
nearly 24000 years of loca 
with one monsoon. 

(ii) Between a quarter to a half of the land 
can go out of cultivation permanently because 
water logging. 

Relentless pressures of i 


ted. The per capita availabil- 
to 0.5 ha in 1980-81 and 
36 acre by 2000 A.D. Of 


washed away than has been 
s the country; ` 

f top soil, representing 
often disappears 


ore top soil gets 
rick houses acros 
lik hills six cm. o 
1 ecological history 


s brought under irrigation 
f soil salinity and 


ncreasing human and cattle population and 
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the excessive demands of unprecedented rates of economic develop- 
ment have been the major causes of the widespread degradation of the 
land resources. Thus, pressures of population and failure of agricultural 
productivities to keep pace with it has resulted in taking cultivation to 
marginal lands and lands on hillsides, which are ecologically very frag- 
ile. If, the current rate of population growth and environmental degrada- 
tion continues in India the country may face a food shortage by the 2030. 

There are three types of lands by ownership or management control: 
government-owned land, privately owned land and common village 
land. There is no national land use policy that influences or determines 
the efficient allocation of all types of lands, according to their capability 
and available technology of production. Forest policies since 1894 have 
been guidelines for use of (Government owned lands) forests. The present 
chapter is on the role of government policies in determining the optimal 
land use in the context of preservation of ecological balance. 

Preservation of ecological balance implies conservation and wise 
management of the life support systems of land, water, flora, fauna and 
the atmosphere. It involves concurrent and integrated attention to all the 
components of the biosphere as well as geosphere. 


2.DEVELOPMENTOF WASTELAND AND 
ENVIRONMENTAL PROTECTION 


(A) Approaches of Wasteland Development 

The key to development of wasteland is preventing soil erosion. The key 
to preventing soil erosion is to stop cutting down trees and instead ex- 
pand far greater efforts at planting and nurturing them. In India, defores- 
tation in Himalayas alone contributes to the annual flooding of more 
than 12 million acres of land. If, forest destruction continues in the next 
ten years the amount of arable land loss will increase by ten per cent, 
excrabating hunger and endangering the ecosystem. 


(i) What is Wasteland ? 

According to the National Wasteland Development Board, wasteland 
can be defined as any land which is not put to optimal use. It means that 
any land which is not being used in accordance with its full capability 
has to be called a wasteland. The technical task group of experts set up by 


the Planning Commission has classified wasteland into two broad cat- 
egories: 


(1) Culturable wastelands, and 
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(2) Unculturable wastelands 


Culturable wastelands are those lands whose level of productivity of 


vegetative cover can be increased with or without inputs. Those lands 
are: (a) gullied and ravine lands, (b) surface waterlogged and marshy 
lands, (c) salt affected land (d) degraded lands, (e) deserts, (f) fallows and 
(g) other lands lying not utilized. 

Unculturable waste lands are those on which vegetation cover can- 
not be developed. Since lands are: (a) barren rocky areas, and (b) snow 
covered or glacier area. Hence the term wasteland in India refers to such 


orated for lack of appropriate water and 


degraded land which has deteri a à 
soil management, but which can bé brought under vegetative cover with 
reasonable effort. 
(ii) Estimates of Wastelands in India 

nducted in our country 


So far no detailed land-use survey has been co 
hence there are contradictory accounts available 


wastelands in the country. According to 4 study 
hectares) m.ha. of wasteland in non forest areas, 36 m.ha. of forest land 


which are degraded and can be termed as wasteland. According to Na- 
tional Wastelands Development Board, 175 million hectares are waste- 
lands. According to the information collected by the society for the 
‘Promotion of Wasteland Development, New Delhi’ there are about 87.7 
m.ha. of wasteland. For a statewi t of wasteland in 
India, see Table 1: 


Table 1: Statewise Extent of Wasteland in India 


to indicate the extent of 
2 there are 94 (million 


se account of exten 


(in m.ha) 
State/Union Non-forest Forest Total 
Andhra Pradesh 7.682 3.734 11416 
Assam 0.935 0.795 1.730 
Bihar 3.896 1.562 5.458 
Gujarat 7.153 0.683 7.836 
Haryana 2.401 0.074 2415 
Himachal Pradesh 1.424 0.534 1.958 
Jammu & Kashmir 0.531 1.034 1.565 
Karnataka 7.122 2.043 9.165 
Kerala 1.053 0.226 1.279 
Madhya Pradesh 12.947 7195 20142 
2.841 14.401 


Maharashtra 11.560 
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Manipur 0.014 1.424 1.438 
Meghalaya 0.815 1.103 1.918 
Nagaland 0.508 0.878 1.386 
Orissa 3.157 3.227 6.384 
Punjab 18.010 1.933 19.943 . 
Tamil Nadu 3.392 1.009 4.401 
Tripura 0.108 0.865 0.973 
Uttar Pradesh 6.635 1.426 8.061 
West Bengal 2.117 0.359 2.536 
Union Territories 0.889 2.715 3.604 
Total 93.691 35.889 129.580 


(Source : This table is taken from Gautam Dey, F.N. 2 at 498). 


This statewise breakup will be useful to correctly ascertain the exact 
details and the extent under each ownership. Hence, to overcome the 
present deficiency of wood and avoid indiscriminate exploitation, there 
is urgent need for effective waste-land management towards the growth 
of forests. 

However, the pressure of population on land is very high in India 
and is rising further. As a consequence of growing population, the present 
per capita availability or cultivable land in India is 0.37 hectare as com- 
pared to 20.5 hectare in Canada, 1.10 hectare in U.S.A. and 0.20 hectare 


in China. Thus per capital availability of cultivable land in India is very 
low. 


(iii) Global Estimates of Wastelands 

At the global level, some 1,475 million hectares are currently cultivated, 
out of total cultivable area of 3,200 million hectares. However, inspite of 
the pressures to increase food production in developing countries, progress 
is slow, during 1973-1988 the area of cultivated land increased by only 
4 per cent, the area of permanent pasture remained virtually unchanged 
and forest areas declined by 3.5 per cent. The main reason for this lack of 
progress is poor management of agricultural land. The poor manage- 
ment of agricultural land destroys the very basis of human productivity- 
the soil. The soil takes thousands of years to form — and a year or two to 
destroy. More than 25,000 million tonnes of material are removed from 
farm-land every year, in addition to that inevitably lost to natural ero- 
sion. In the U.S.A., 44 per cent of cropland is affected by soil erosion. In 


the El Salvador, 77% of land is eroded; and 38 per cent of Nepal's fields 
land has been degraded.* 


Control of Land Pollution & Preservation of Ecological Balance 195 


A recent global assessment of land degradation estimates that 15 per 
Sent of the world's land has now been degraded by human activities. Of 
this 55.7 per cent has been caused by water erosion, 28 per cent by wind 
erosion. 12.1 per cent by chemical degradation (such as salinization 
caused by inadequate drained irrigation), and 4.2 per cent by physical 
interference which results in waterlogged, compacted and subsided land. 

The worst affected areas are drylands, which cover 27 per cent of the 
world's land area. Here land degradation caused by human action is called 

desertification’ * In the drylands, desertification affects 47 per cent of 
rain-fed cropland, 73 per cent of rangeland and 30 per cent of irrigated 
areas of agricultural land. Recurrent droughts dramatise the problem. 
The African drought of 1984 to 1985 affected more than 30 million 
people in 21 countries. Of these, 10 million were forced to move home 
permanently and became known as environmental refugees.‘ Death, dis- 
ease, malnutrition and disability are haunting the lives of these people 
who still suffer from intolerable living conditions. 

Thus, each year 20 million tonnes of soil gets eroded the world over, 
representing a loss of 5-7 million hectare of arable land. In India alone, 
6000 million tonnes of soil is washed away,’ sending valuable culti- 


vable land barren. 


(iv) Causes of Formation of Wastelands 
The causes for the formation of wastelands® and the resultant environ- 
mental breakdown and the ecological imbalance are many- But the causes 


of land degradation can be divided between overgrazing (34.5 per cent), 
deforestation (29.5 percent), agricultural (28.1 per cent) and over exploi- 
tation (7 per cent). The cause of degradation is primarily the non optimal 


use of land resources coupled with the following other problems: 
ulation demands more and 


1. The excessive human and cattle poP 
more from land-based resources with the result that the lands are 
put to much strain in the form of over use, leading to its rapid 
deterioration and degradation. 

2. The scientists are of the opinion that the toxic effluents in sewage 
and industrial waste harm soil and thus cause wastelands. 

3. The property of land resources is a reflection of the poverty of rural 
masses due to which inputs for land development are very less. 
Thus efforts to improve the environment depend mainly on elimi- 
nation of poverty and the wasteful habits of the very rich. The 
world's richest one billion people consume most of the resources 
and generate much waste, poorest one billion, fighting for survival 
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have most of the children-almost all condemned to join the ranks 
of the 630 million defined as very poor. 


. Mining is a destructive though paying activity which creates waste- 


lands. As we scour the earth, digging into it for valuables, both the 
dug-up area and the area where the material is dumped are so 
destroyed that they can no longer support any life and thus create 
wastelands. Í 


- The developments projects like irrigation and power projects have 


also caused lots of damages to the land resulting in excessive 
salinity and alkalinity in the agricultural lands. 


. The mismanagement of forest and other common lands by the 


Revenue Department and Panchayats in the past are the major 
causes of degradation of forest lands. 


- The increasing demands for fuel-wood and fodder is bound to 


cause further degradation unless the demands for fuel wood and 
fodder is met, land degradation is difficult to be stopped. 


- Excessive use of pesticides also causes wastelands due to pesti- 


cides poisonous effects. Pests are also becoming resistant to pesti- 
cides. The annual consumption of insecticides in India has gone 
upto 90,000 tonnes. All varieties of insecticides are poisonous. 


- Soil pollution is also caused due to over use and misuse of fertiliz- 


ers, extractive crops, hybrid seeds and soil erosion. Soil erosion is 
further caused by over grazing, gravity, wind and huvial actions.** 
} 


(v) Development of Wastelands : Need For a Holistic Approach 

An integrated approach for coordinated and realistic programme is 
needed? if the dream of protecting eco-system and ‘greening’ degraded 
lands has to be translated into reality. The future strategy would have to 
be broad and comprehensive as well as multi-disciplinary, aiming not 
only at halting degradation but also increasing productivity on de- 


graded lands. For achieving this, we will have to take following correc- 
tive steps: 


1: 
2. 


A drastic reduction in the rate of population growth. 

Restoration of ecological balance by encouraging and promoting 
natural regeneration and reclothing the area by artificial regenera- 
tion with seeding and planting massive trees on wasteland and hill 
slopes. 

The generation of hydro-electric power by building dams of me- 
dium height. 

Creating employment opportunities on a sustained basis by en- 
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gaging rural poor, establishing, maintenance and management of 
tree based assets, harvesting, processing and trade of forests pro- 
duce. 

5. The recycling of all organic waste materials into the soil and reli- 
ance on the biological control of pests. 

6. Improving the water-storage position of the tanks and wells by 
forming ponds, and augmenting the water resources for drinking 
purposes and for agricultural purposes. 

7. The stopping of the burning of cow-dung and its use for the gen- 
eration of biogas; the utilisation of effluent as compost. 

8. Upgrading the land for increased productivity by careful blending 
of structural and biological measures. 


9. The exploitation of solar energy to meet the domestic require- 


ments of fuel. . 

10. To meet the rural needs by appropriate selection of species of trees 
and other perenials. 

1l. The observance of strict austerity in the consumption of petro- 
leum products. 

4 ming village Waste Land 


12. To ensure participation by for 
Upgradation Committees and forming Cooperatives by consult- 
ing the local people in decision-making. : 

In addition of the above, regional ecological models will have to be 
prepared for developing the *degraded-lands' and *Wastelands''? These 
models should consider the local climate and soil types, geomorphol- 
ogy and geo-hydrology, fuelwood demand and supply, and likewise, 
fodder demand and supply. There is expertise available in the country 
for dynamic econological modelling. Government has also become aware 
Of the problems. What is necessary is that the national forest pr 
national grazing policy, development of degraded lands and m s 
and soil conservation must also be considered as parts of a single po Hey 
Which may be called the national forest and fodder development policy. 
Such a policy should have conscious regard for agricultural develop- 
ment which also needs another look in order to minimise what may be 
called the ecological boomerang by Way of pol qenvn 
tal damage resulting from fertiliser, pesticides and even irrigation. 


(vi) Wetlands : Eco-Preservers 

Wetlands occupy an estimated 6 per cent of the sape cen 

Wetla i - Aividual mix of species. There are AP- 
nds support their own individu cett Loads 


Proximately 30 million species on the earth 
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have every been described. Of these 750,000 are insects, 41,000 are ver- 
tebrates and 250,000 are plants; the remainder are invertebrates, fungi 
and micro-organisms. Most species are found near the equator. Species 
diversity peaks in tropical forests and coral reefs. 

Wetlands include diverse systems as fresh brackish and salt water 
marshes, inland and coastal swamps, flood plants, more (all peatland 
types) and shallow water bodies. Man made wetlands include reservoirs, 
ponds, lagoons, extraction pits and water ways. Natural and artificial 
wetlands are increasing feature of both developed and developing coun- 
tries. These are also an epicentre of attraction because of educational, 
scientific and recreational values." 

Wetlands have played a key role in sustaining early pre-historic 
cultures such as mesolithic occupants of post-glacial lake margins and 
coasts in Europe. Historically, wetland destruction and alteration has 
dominated over an alternative view of maintaining them because of 
prevalence of wetlands concept, association of wetlands with disease, 
particularly malaria, and lack of financial support for wetland protec- 
tion, and management. Often regarded as wasteland or as the habitat of 
pests and disease-carrying insects, wetlands are among the most biologi- 
cally productive ecosystems in the world. But they are being destroyed 
in almost every region. If we are to be saved, our planet must be saved. 
This is the real spirit of environmental protection. 

Wetlands provide us with a broad range of benefits, and these ben- 
efits are lost as remaining wetlands are destroyed. The major values of 
wetlands is the high fish production at most sites. Water quality param- 
eters can be altered by passage through a wetland ecosystem. Wetlands 
also provide a valuable livestock forage resource for individual land 
owners. 

We can no longer afford to squander our nation's natural wealth in 
wetlands and we should move forward to establish a national policy that 


protects wetlands and serves to increase the wetland base over waste- 
lands. 


3. ENVIRONMENTAL IMPACTS OF RIVER VALLEY 
PROJECTS AND BIG DAMS 


In a developing country like India, where three-fourths of total popula- 
tion are depending on agriculture, the execution of river valley projects 
is an important element of growth and development startegy.” This has 
been achieved by the process of planned socio-economic development, 
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initia Fi ia is si 
ted under Five Year Plans. India is situated in the monsoon Zone 


pene the northern states, which get water from snow-fed rivers also, 
vem dos of the country have to depend on the rains for supply of 
Sepeether. U : available only for two to three months during July- 
= E : a this water is stored in artificially created reservoirs, it 
pe E able for use during the whole year." But, at present, India 
rah a a tenth of the rainfall it receives annually and even after 40 
- now, will be using only a quarter.'^ In view of such a situation, 

proper and full utilisation of rain water through river valley projects 


becomes utmost necessary and occupies an added significance. 
India has the rare distinction of having the largest number of valley 
dams has been built by 1985 ata 


projects in the world. The 1578 major 
Feci Rs. 15,026 crore." All these dams cover nearly one per cent of 
dex total land area.'5 These dams have become a symbol of national 
weiten jm as these are by and large located in backward and tribal 
aS: MADY, people living in these areas look at these development 
d with very high hopes. These dams do have the potentials of 
eig most of our economic problems. Eradication of floods, famines, 
ics shortages, unemployment, urban water shortages and the power 
The ages are all possible with the help of execution of such dams." 
se projects have both benefits as well as environmental implications. 


P Ecological Impacts of Big Dams 
ae river valley projects or big dams have become India's the most 
troversial environmental issue which has serious implications, par- 


ti : 
cularly in a long term perspective. Very oftenly the environmental 


i ji 
mpacts of big dams have been neglected, due to several reasons, like 
onmental impact of irrigation 


es of sound knowledge about the envir 
bi jects, lack of tools for evaluation of the costs and benefits etc.'^ The 
ig dams have both upstream and downstream environmental impacts. 
@ Upstream Imp acts 
Cy meat oo environmental and ecologica 
und erbe gens (2) micro climatic chang 
choi eth ; (4) changes in fisheries, especially © 
landsli sets on catchment area due constructio 
vide et siltation and sedimentation; (7) breed 
lind: Caen in related diseases; (8) seismicity; 
; (10) waterlogging around reservoir (11) grow 


| impacts of big dams are : 
es; (3) loss of forests, flora 
n spawning grounds; (5) 
n, displacement etc.; (6) 
ing of vectors in reser- 
(9) loss of non-forest 
th of weeds. 
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(ii) Downstream Impacts 
The downstream environmental impacts of the large dams are: (1) water- 
logging and salinity; (2) micro-climatic changes; (3) reduced water flow 
and deposition in river, with related impacts on aquatic ecosystem, flora 
and fauna; (4) flash floods; (5) salt water ingress at river mouth; (6) 
changes in coastal ecosystem (e.g. mangroves); (7) loss of land fertility 
along river; and (8) vector breeding and increase in related diseases." 
Since many of these impacts can have long term and irreversible 
loss of the quality of human and non-human life in the region, and since 
the consequent loss and the cost of mitigatory measures must be in- 
cluded in any assessment of the viability of a dam, it is, therefore, consid- 
ered necessary to conduct a thorough environmental impact assessment 
(EIA) prior to the clearance of the dam. The Department of Environment 
and Forests, Government of India, has prepared detailed guidelines for 
this, which every project authority and state Government is supposed to 
adhere to. It is partly on the basis of the thoroughness of such an EIA that 
a decision can be made on he desirability and viability of a dam. 


(B) The Case Against Big Dams 

A majority of India's dams are ‘unsafe by present standards’, according to 
a leaked internal World Bank memo, the International Rivers Network.” 
According to the Network, the World's worst-ever dam disaster, in Henan 
province of China in August, 1975 was caused by failure of two big dams 
with a combined capacity of 600 million cubic metres of water. Between 
86000 and 230,000 people were killed when the dams burst during an 
exceptionally heavy flood.” 


(i) Economic Costs 
The big dams, despite creating several benefits have not achieved their 
stated objectives in terms of economic benefits.” It is also now an estab- 
lished fact that the big river valley projects are not a positive proposition 
in India. As per practice a project is sanctioned by the Planning Commis- 
sion only when the cost benefit ratio is 1:15. But, one of the study has 
indicated that the cost-benefit ratio in the case of construction of big 
dams is only 1 : 46.% Another important fact is that the extent of under 
utilisation (25 per cent) is also very high in the case of large dams; 
whereas in case of minor dams it is only 9.4 per cent.” The average cost 
of providing irrigation facilities to one hectare of land is Rs. 7,224 in 
case of big dams, against only Rs. 1,754 in case of medium dams.” 
One of the major objective of executing river valley projects is to 
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control the floods on big rivers. But, experience shows otherwise that 


faulty construction and misjudging of water holding capacity and an- 
nual precipitations have led to several accidents, causing à great loss of 
life and property. For example, between 1875 and 1975, 40 dams have 
collapsed, causing à great loss to life and property- Thus, the big dams 


cause economic costs. 


(ii) Social Costs 
The big river valley projects also cause several social costs of heavy 
magnitudes. The greatest social cost of ihe big dams is the widespread 
displacement of local people from their ancestral habitat and loss of their 
traditional occupations. It is estimated that the number of people af- 
fected directly or indirectly by all big cts in India over the 
past 45 years can be as high as 20 millions.” 
The Hirakund dam, one of the largest dam, executed in fifties, has 


displaced more than 20,000 P ding in 249 villages." The 
in 1983 has displaced over one lakh 


ompleted in 
river valley project is expected to displace 
» The Bhakra Nangal dam which was constructed 
nt of displaced families till 


during 1950s had resettled only 3 
itude of displacement 


The displacement of economica 

and tribals, is the most serious aspect of di t from the point of 
view of uprooting them i dings. Absence of 
these surroundings in the ne hatters their social, 
cultural and physical links. They thy for their tradi- 
tional songs, dances, orname of displacement and 


lement colonies, S 


inappropriate and inadequate. 
placed between first two plans du i 
27 in Orissa and 15,352 m West 


State was 46,644, while it was 20, i 
IM However, only 2 5 per cent of these families Were rehabilitated so 
ar?! 
(iii) Environmental Costs 
e co-authors of two volumes 
hundred 


Teddy Goldsmith and Nicholas Hillyard, th 
on large dams, have reached the conclusion 
dams all over the world. As these dams are à 


after studying four 
threat to civilization, NO less 
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than nuclear weapons, an appeal has been made to the international 
funding agencies not to finance such dangerous ventures.? In India, too 
the big river valley projects have today become the most controversial 
environmental issue which has serious implications of a long-term per- 
spective.? Some of the serious environmental costs of big dams are: 
depletion of forest resources, siltation and sedimentation, soil erosion, 
water logging, pollution, wild life destruction, etc. Generally the envi- 
ronmental effects of big river valley projects are neglected, because of 
several reasons, such as lack of sound knowledge about the environmen- 
tal impacts of big irrigation projects, lack of tools for evaluating the cost 
and benefits etc.” 

Thousands of hectares of forest have been cleared for executing 
valley projects. In addition to the dam construction area, the forest is also 
cleared for residential accommodation, office building, storing material, 
laying roads etc. Thus, the construction of a big dam have multiple effect 
on denundation of forest resources. The Narmada Sagar project will alone 
submerge 3.5 lakh hectares of best forest comprising of rich teak and 
bamboo forests. The Tehri Dam will submerge 1000 hectares of forest, 
which will affect 427 species of plants, according to a survey carried out 
by the Botanical Survey of India.” Construction of dams under these 
projects will also take a heavy toll of wild animals, such as deer, giat 
squirrel, tiger, panther, bison, sambhar, cheetah, blue bull, sloth bears, 
black buck, wild deer and wild buffaloes.?é 

Actually, it is very difficult to calculate the total loss due to submer- 
gence of forests. Forest loss is grossly undervalued, the recurring loss in 
terms of timber and fuel wood yield per year and the costs of degradation 
of environment are not taken into account. The cost benefit analysis 
takes into account only the presently tangible economic values, such as 
firewood, timber and minor forest products. They totally ignore the in- 
tangible ecological values, like soil conservation, water replenishment, 
climatic stabilisation, air purification, wildlife shelter, etc. According to 
the Forest Research Institute, Dehradun, the estimates of the intangible 
value of forest of Narmada project amounts to Rs. 14.7 lakh per tree in 50 
years." The environmental cost of loss of forest in the case of Narmada 
Sagar project would be as high as Rs. 30,293 crore. 

All these large scale deforestations have caused several serious eco- 
logical damages. Trees too with large leaves provide protection to soil 
from wind, sun and heavy rain. The role of trees, particularly of their 
roots on preventing soil erosion is a known fact. It is a well established 
fact that tree leaves recharge the atmosphere with life giving oxygen by 
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hrough the process of transpiration trans- 
It is estimated that one hectare of wood- 
n dioxide and gives out two tonnes of 


consuming carbon dioxide and t 
mit moisture to the atmosphere. 
land consumes 37 tonnes of carbo 


oxygen per year.” 
The big river valley projects do cause water logging, which leads to 
salinity and in turn reduces the fertility capacity of the land. The Na- 
tional Commission on Agriculture has estimated that about six million 
hectares of land has been seriously affected by water logging.” 
Siltation is another major environmental cost of big river projects. It 
is at present estimated that annual rate 0 


hectare m/100 sq kms. ) 
Water and wind erosion inflicts 150 million ha of our geographical 


area. According to one estimate, at least 58.08 m ha of arable and 6.31 m 
ha of forest land are yielding more than the permissible limits of 5.0 t/ha/ 
yt of sediments. It is also evident from the sedimentation rates observed 


in the valley projects given below: 


Sedimentation deposits in some reservoirs 
rea of silting (tonnes/ha) 


f sedimentation in India is 8.51 


Reservoir Catchment Annual à 

area (km?) Assumed Observed 
Bhakra 56876 6.43 9.21 
Pong 12500 4.29 17.30 
Hirakund 82652 3.78 5.37 
Tungabhadra 25832 6.43 9.81 
Ram 2997 6.43 27.28 
(Abrol, LP. and Dhruva Narayana (1990) Technologies for Waste Land 


Development, Published by ICAR). 

This results in reduction of both the capacity of the dam p 
back flood waters and its irrigation potentials.” It has been estin : 
that the process of siltation has reduced the water holding cane 
a rw 2.0 per cent per annum. This, in turn, has re 

c life of the dams.“ In this 1 ; 
Neq. the environmental clearan¢ i ; valley projects, 
ome of the issues like proposed rehabilitation measures, 
Problems in the command area, drainage, health hazards lik 
diseases, effects on flora and fauna, ete- should be cons! 
oughly. 


dered thor- 
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(C) The Alternative To Big Dams : A Plea For Smaller Dams And ` 

Pre-detailed Study 
In the recent past, there has been a lot of public excitement and contro- 
versy over three big projects which have brought out the inter-link be- 
tween development and environment protection. These projects are: The 
Tehri Dam project, the Sardar Sarovar project and the Narayan Sarover 
sanctuary in Gujarat. 

The Tehri Dam project protesting against which the well-known 
environmentalist Sunderlal Bahuguna staked his life by going for a hun- 
ger strike, a fast unto death, and the government agreed to a fresh review 
exercise of the project itself. The second, which is earlier in time se- 
quence than the Tehri Dam project, involved the ousting of thousands of 
Adivasis from the Narmada basin so that the Sardar Sarovar project could 
be pushed through. Here also the intervention at the grassroots level by 
Medha Patkar roused the Narmada Bachao Andolan and forced the gov- 
ernment to undertake a review whose recommendations are yet to be 
implemented. The third is the Narayan Sarovar sanctuary in Gujarat which 
has suddenly been sliced off to nearly half its original size from 769.79 
sq.km. to only 444.23 sq.km., to make room for cement plants. 

The common issue that dominates all the three is basically the ques- 
tion of saving the environment for the flora and fauna that abound in the 
region. The Tehri Dam has two aspects of danger. One is that the area in 
which the massive dam on the river Bhagirathi is due to come up, is 
known to be seismically unstable-it is earthquake prone. Secondly, the 
project will destroy large forests tracts along the river and this deforesta- 
tion will endanger the river itself apart from spreading large-scale ero- 
sion of the river banks.” ` ` 

Thus, we have reached a point when we have to seriously consider 
what weight we would like to give to the entire question of environment. 
All over the country, our all the great rivers and innumerable waterways 
have been so badly polluted by industrial effluents that they are fast 
turning out to be the carriers of vicious diseases; in fact, they will in near 
future be a direct threat to our community life. Whenever such questions 
are raised, the convenient retort has been that the protection of environ- 
ment will fetch no bread for any one, whereas the development pro- 
gramme is a must for our existence. This is a wrongly posed issue be- 
tween development and environment. What needs to be stressed is the 
interlinking between development and environment. To the great ex- 
tent, this has been achieved in many of the developed countries, but in 
Europe the laws and rules governing industrial activity include as their 
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essential component, strict adherence to the injunctions on industrial 
waste and their disposal. No such system prevails in our country, despite 
the fact that it is still feasible to enforce this effectively here. Getting a 
clearance from the Ministry of Environment has become virtually a for- 
mality rather than an effective check for the protection of the ecosystem. 

i Thus, it may be stated that ifa dam is needed for the prosperity of a 
region, then its height should be fixed from techno-economic consider- 
ation. Substitution of one large dam by number of small dams cannot be 
justified unless detailed study has been done. 

What is immediately need 
all levels from the Panchayat to Par! 
concerned of the citizenry, from government o 
ties, to social activist and academics and the media- 
the inter-relationship between development and environment which will 
set the ground rules for this organic relationship between the needs of 
developmental programmes and the urgency of protecting our imperil- 
led ecosystem. Today the need has shifted to the question of sustainable 
development; with which will come the related question of adopting 


appropriate technology- 
Thus, the important measures related 
valley projects in future are: Firstly, the execution of a number of major 


river valley projects should be reduced progressively over the years and 
instead small dams may be encouraged because they can be effectively 
managed and will not cause much destruction of environment and dis- 


placement of people from their habitat and livelihood. Secondly, effec- 
Id be executed for settling the displaced 


1 clearance of all river valley projects 
re approving the project. Before ap- 
proving the environm| ce, the issues like proposed rehabili- 
tation measures, water logging problems in the command area, drainage, 
health hazards like water born diseases, effects on flora and fauna, etc. 


should be considered thoroughly. 


ed is a nationwide chuming-up debate at 
tions 


liament, involving all the seci 
fficials to political par- 
to get a clear view of 


to implementation of river 


persons. Thirdly, 
should be made compulsory befo 


4.ENVIRONMENTAL IMPACISOF DEFORESTATION : 
NEED FOR ENVIRONMENTAL UPGRADATION 


Tropical forests help fui n sinks'. They absorb carbon di- 
oxide from the atmosphere and store carbon. Tropical forests, with a 
rapidly growing plant biomass, have proven particularly efficient in this 
process in early successional stages- When forests'are burnt, they release 


nction as ‘carbo! 
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this stored carbon back into the atmosphere, accelerating the buildup of 
carbon dioxide, a greenhouse gas that contributes to global warming." 

The rising concentration of carbondioxide over the past century has 
alarmed scientists and policymakers, particularly those in industrialized 
countries where fossil fuel burning, intensive agriculture, and CFC pro- 
duction are disproportionately responsible for the increased concentra- 
tion of greenhouse gases in the atmosphere. World scientists and policy 
makers have been always in the forefront of calling for an end to the 
destruction of tropical forests. Unfortunately, World politicions some 
times view deforestation only in the context of global warming, a rela- 
tionship that is often oversimplified. Global climatic change is just one 
of a myriad of deforestation-related issues, but it is the one that has 
attracted most attention. As an ecological and socio-economic process, 
tropical deforestation currently affects the lives of tens of millions of 
rural poor in the Third World who do not have the luxury of speculating 
about long-term climatic fluctuations. 

Millions of hectares of Third World closed forests are now being 
cleared for other uses each year. Accelerated conversion of tropical for- 
ests is occurring because of several interlocking socioeconomic and po- 
litical factors; inequitable land distribution, entrenched rural poverty 
and rapidly growing populations which push landless and nearlandless 
peasants on to forest lands that often contain infertile soils; government 
subsidized expansion into forest regions by plantations growing export 
crops, timber companies, and cattle ranches; and government sponsored 
population relocation to frontier regions. Less than 0.1% of forest re- 
gions are actively managed for sustainable development. 

Overriding economic concern have generally pushed aside environ- 
mental concern in most Third Word countries. Moreover, even when 
regulations are on the books they are rarely enforced because of well 
connected special-interest groups and inadequate government enforce- 
ment capabilities. Government policies have generally supported rapid 
exploitation of forest regions that were perceived to be under-utilized 
national assets.“ The economic development and resource exploitation 
policies of these countries are being criticized by environmentalists and, 
more importantly, by lending institutions who demand that they adopt 
more ecologically sound management of their forests. 


(A) Consequences of Deforestation 


In India, the total geographical forest area has been reduced consider- 
ably. Indian forests have come down 22 per cent to 10 per cent, whereas, 
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ustain a balanced eco-system is 33 per 
d 1.3 million hectares of depletion of 
f this is allowed to continue, India 


the minimum that is required to s 
cent. On the contrary an estimate 
forest land is carried in every year i 
may turn into a desert in the next century- Noticing this gravity of forest 
denuation several enactments Were made in India. From 1865 to 1987 
Forest Bill, several amendments and enactments Were made and imple- 
mented. Yet the forest denuation is Very fast becoming reality and grown 


into unlimited dimentions.** 
rational use as well as the 


The aim of forest conservation is their 
of drawing 


satisfaction of the needs of mankind. It is simply a question 
ining under woodland not only the 


attention to the necessity of mainta 

areas necessary to supply industries, but also for the stability of the envi- 
ronment in areas where ecological and economic studies have shown 
that transformation into agricultural or pastural land is not profitable in 
the long term. 

The forest ecosystem 
functions at ecosystem leve 
for man in five fields: energy e 
and release of carbon dioxide; 


sols, gases and solutes; and the pr 
vices. The energy exchange complex can be divided into radiation and 


energy balance. The increase OT reduction of water vaporisation will 


influence the thermal radiation of the atmosphere and thermal of the 
planet. The same is true for carbon dioxide and aerosol production. 
eat diversity of architectural structure 


The forest itself exhibits a gr 
and of species and chemical composition. The high degree of diversity is 
possibly a major con 
ecosystem. Forest struc 
nutrient regime. The structure in terms of phyto 
leaf crown geometry, is probably essential for sa 
productivity and preventing the development of 
Present large areas of forests ing destroyed. Invariably, structural 
diversity and complexity will be reduced and modification will occur in 
the processes of energy and matter exchange and circulation in the bound- 
ary layers between atmosphere, vegetation and soil. This will unbalance 
the functioning of the ecosystem and the effects will be felt at the re- 
gional and finally at the global scale. 

Burning the forest and of waste an debris releases carbon dioxide 
and smoke into the atmosphere and subsequent cultivation causes soil 
destruction, erosion, water pollution, the silting on 2 


egulative and productive 


s have protective, T 
|, These functions can acquire utility value 
xchange, water vapour exchanges; fixing 


release, dilution and absorption of aero- 
oduction of goods and cultural ser- 


ined functioning of the forest 
d to the energy, water and 
mass distribution, and 
feguarding sustained 
excessive stress. At 


ly relate 
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massive scale. At the present rate of forest destruction, all accessible 
forests will have disappeared by the end of this century and dry matter 
will have ben burnt or decomposed using a large amount of oxygen and 
releasing more carbon dioxide into the atmosphere. 10-20 per cent of the 
released CO, will eventually be fixed again by the substitute vegetation 
or buffered in the oceans (40%), but 40% will remain in the atmosphere 
and increase its CO, by 10-1576. The consequences are yet unpredict- 
able, but climatic changes are certain. Plants may react to the increased 
CO, content of the atmosphere by a greater rate of photosynthesis, but 
the climatic changes associated with the increase of CO, and vegetation 
burning may counteract or reduced plant production. Aerosol particles 
from the tropical regions as polluting facts in the atmosphere originate 
above all from savanna burning and shifting cultivation. Small amounts 
are released by the exploitation of forest, burning of crop wastes, and by 
the release of hydrocarbons, pollen grains or spores.*** 


(i) Water Storage in Plants 

Transpiration by plants results in the release of moisture, the red wood 
trees (Sequoi sp) of California in U.S.A. give about 3000 litres of water as 
moisture in 24 hours. In Indian Banian tree is supposed to give out 400 
litres of water as moisture. Lahiri (1975) has worked out that in desert 
areas even grasses loose from 179 to 543 mm. of water per day 
Ranganathan (1980) has estimated that water storage by plants resulting 
thereby would amount to a staggering cost of 40,000 million. 

One acre of barren land looses 30 tons of top soil. The thin layer of 
top soil on this earth is our source of food, production. All this soil is 
washed away in monsoon and if changed, unprecedented floods cause 
havoc and ultimately by silting at the riverine estuaries, the breeding of 
a large number of marine life is badly jeopardised. The loss of soil nutri- 
ents, damages agriculture and this is estimated at 3000 million rupees. 
The floods in India in 1978 (autumn) devastated the lands, and area in 
West Bengal and Uttar Pradesh resulting in 2000 deaths and a loss of 
crops valued at 6000 million rupees. 

These had their origin in the tree denuded slopes of Nepal and North 
India. The stripping of land of trees and forests in India and Pakistan and 
later turning it to sheep and goat for grazing and even cutting leaves to 
feed them, has resulted in the last 2000 years in an arid area called Thar 
desert, which even today is advancing at the rate of nearly 2 miles per 
year. 


Nearly 56,000 sq. miles have been converted to an area of shifting 
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sand which only 20 centuries back was a deep forest inhabited by the 
Indian Rhinoceros. Ganguly (1980) has taken into account the denuda- 
tion of tree cover for fuel, timber, paper industry, mining, hydel project 
agriculture and concluded that at this rate, there is 10-15 years left for 


complete barrenning of the country. 


(ii) Forest Wealth-fuel 

The pattern of domestic fuel consumption 
energy is only fuel, which on a percentage basis amounts to fire-wood 
63% kerosene 14%, dung cake 10%, charcoal 5%, coal 4%, coke and 
electricity 3% and gas is only 1%. The value of wood removed from 
forests as fuel amounts to 250 million cubic metres per year and this 
must be at a cost of Rs. 25,000 million, while the value of timber re- 
moved runs to about 10,000 million rupees pet year. The price tag on 
forests (even at a distress sale) amounts to 4,50,000 million for their 
value to produce timber and fuel wood only (Ranganathan 1980). 

The National Commissio! stimated the demand for 
firewood by 2005 A.D. to be 375 million cubic meters. In Maharashtra it 
would be 25 cm. while the present day-production, here is only 1.4 m 
cm. In our country wood as domestic fuel in urban areas amounts to 62% 
and in rural areas amounts to 80%. The net result is that we are using 
nearly 250 million cubic metres of wood as fuel per year from our forests. 
This is more than 20 times the volume of timber extracted. If massive 
replantation of forest is not taking place now, India will loose all her 
forests in about 20 years. This will lead to a drop in Agriculture produc- 
tion, rainfall precipitation, wild life depletion and ultimately formation 


of deserts as in Rajasthan. 


indicates that the poor man's 


n on agriculture, € 


(B) Conservation of Nature for Human Welfare 

Modern man engrossed by his own problems, increasingly isolated from 

nature in his cities, has only recenlty began to rediscover an ancient 

truth: he represents just one strand on an infinitely complex web of 

living things that share this earth. Further, man has become aware that 

every living thing, himself included, affects every other living thing in 
I9 


an intricate interaction with land, air and water." 
The most obvious relationship in this form is that between plants 


and animals. Nature so desired that plants support the existence of ani- 
mals on this earth and that animals support the plants. Man is only a Very 
small part of the animal kingdom. But he is evolved as with a massive 
brain power. Thus, man has created for himself special laws for gover- 
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nance of his society in the field of economy, sociology and politics. 

It is the interaction of these man made laws with natural law by 
which man should be goveri.2d, that has caused in recent times the prob- 
lems of pollution and environmental bio-degradation. The causes for 
this damage are found in the field of destruction of the finite resources of 
the earth, air and water pollution, bad conservation, over population, and 
ecocidal warfare. Web are in this country most concerned with the prob- 
lem of total denudation of our forests and vegetable life. 

We will confine and discuss here the balance of nature and the ben- 
efits given to us by plants. 

In the end we would like to set out a scheme to reforest India to 
enable nature to keep a natural balance which will benefit animal life, 
including man for the welfare of all living things on this earth. 


(i) Life Dependent on Plantmass 

Prof. Frank B. Goilly of the Institute of Ecology at the University of 
Georgia has estimated that all plants on this earth produce about 143.8 
billion metric tons of biomass each year. Of these 88.8 billion tons are 
produced by terrestrial and 55 billion tons by the plankton in the oceans. 
However since herbivores thrive on vegetation alone, and since they 
take only 1/10th of plant biomass, we have in this world, 1.438 billion 
metric tons of herbivores mass available each year for use by carnivores 
and omnivores. 

The plant mass is unequally distributed on this planet. Oceans and 
deserts produce little of this organic energy. On the contrary, there is 
over-production on the areas of estuaries, some ocean shores, fertile is- 
lands, wet tropics, continental grasslands, forests, croplands and shallow 
lakes. In one year wet tropic forests produce 50 to 80 metric tons of 
biomass out of only 274 acres. The green areas are limited. All the organic 
energy indirectly derived from the sun comes from only 2596 of the 
earth's surface and much from less than 15% of the land area. 

It should therefore be noted that life depends on this slender thread 
of 1596 on this globe and a major portion of this is forests. Plants use only 
10-2096 of their energy production for their activity, while the remaining 
80-90% of it is utilised for the production of the vegetable mass. As the 
leaves fall and plants die, 90% of this vegetation is decomposed by food 
chains, and made available to life or converted long ago into fossil fuels. 

Herbivores eat about 10% of the world production of greenery. They 
convert only 10% of their food etc. and make available the energy to 
secondary consumers like the carnivores. Thus only 196 of the plant 


Control of Land Pollution & Preservation of Ecological Balance 211 
h. Scavengers and parasites like earthworms, 
Is tissues and release nitrogen. 

in the animal tissue) is released 


materia is converted to fles 
fungi and bacteria feed on dead anima 
: Carbon and phosphorus, (bound 
into the atmosphere. Thus energy and elements are used and reused. 
Each is tied to its wonderous chain. Man seldom realises as to what 
supports him and how much he is a part of nature. 

Plants apart from giving us Oxygen to purify our blood absorb all 
the carbon dioxide that we exale or that is liberated by burning fuel in 


industry and transportation. ° 

Meterologists are beginning to express concern about the impact on 
atmospheric carbon-bio-oxide levels. Conservationists are worried about 
the threat to plant and animal species adopted to forest habitats, because 


of indiscriminate cutting of trees and forests. The ratio of 20 plants to one 
animal for a proper balance of nature has long been out-stripped with the 


forests being destroyed. 

Burning of fossil fuels is a 
bon-dioxide to the atmosphere, 
pose a serious danger when reactin, 
tion, this gas would raise the atmosp 
green house effect and may in due course 
causing floods (Moore 1979). 


dding some additional amounts of car- 
which if not properly absorbed would 
g with certain frequencies of radia- 
heric temperatures. This would have 
affect the glaciers and ice-caps; 


(C) How to Hasten Afforestation 

The VIIth Plan document rightly envisages bringing 110 million hect- 
ares of land under forest cover by the year 2000 as against the existing 
35-37 million hectares. However, even though the perspective is right, 
the target of only 10 million hectares during the 7th Plan is not consis- 
tent with this perspective. As rightly emphasized by the Prime Minister, 
it is necessary to bring at least 5m hectares of land under forest cover 
every year. An immediate decision should be taken to cover at least 
20m. hectares of land during the remaining period of the 7th Plan. 

It will be possible to generate the additional funds required for all 
revised target initially by properly co-ordinating various existing 
Programmes like Guarantee Employment, Afforestation and Soil Con- 
servation Programmes. If more funds are required for the revised targets 


they should be made available on a priority basis. Me 
To bring additional 70-75 m. hecs of land under forests within next 


13-14 years, is a great challenge. It is necessary for this purpose to pre- 
Pare a time bound Master Plan for afforestation and watershed manage- 
ment for the whole of the country. Consistent with the Master Plan, state- 
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wise and district wise plans should be prepared and plan funds made 
available for the implementation of the said programmes. Coordination 
between various existing employment and other programmes shall not 
only help in bringing down the costs but will ensure achievement of the 
desired results. 

The country has been spending hundreds of crores of rupees to meet 
the consequences of droughts and floods year after year. Instead the best 
approach is to make an all out effort to prevent and control the droughts 
and floods through permanent measures. Initially, the cost may appear 
to be huge but in the long run, the country will get adequate returns. 
Besides, this is essential to regain the environmental balance and to 
preserve the ecosystem. 

The present approach of the government will lead to centralisation 
of authority. The Central government has formed the National Waste- 
land Development Board to bring 5 m. hectares of land under forests 
every year. The Board has miserably failed. It has not been able to bring 
even 15 thousand hectares under green cover so far. In a huge country 
like India, a centralised approach is neither workable nor advisable. The 
afforestation programmes should be executed through the state govern- 
ment, Zila parishads and mainly through the gram panchayats and the 
people. The NWDB should operate only as a catalytic agent to sponsor 
and coordinate the activities in the country. It is beyond the capacity of 
NWDB to clear hundreds of schemes and monitor them from its office at 
New Delhi. 

The best course would be to incorporate the afforestation programmes 
in an integrated manner in the Annual and Five Year Plans of the respec- 
tive states, along with necessary guidelines and incentives. Gram 
panchayat should be nodal point for implementation. A Watershed Man- 
agement and Afforestation Plan should be prepared for every village or 
cluster of villages, and yearly afforestation consistent with such Plans 
should be undertaken accordingly, the present zilla parishad and gram 
panchayat Acts should be changed so that their elected representatives 
should be involved in implementing the Water-shed Management and 
Afforestation Programmes. 

Implementation of afforestation programmes cannot be left only to 
the district forest officers or forest departments. Afforestation should be 
an integrated part of rural development and has to be coordinated with 
other programmes. The NGOs, Educational Institutes, Students Co-ops, 
and others could play a vital role in this regard. Today, rural women are 
the worst sufferers, as most of their time is consumed in fetching water 
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ong the women folk and the small 
for the protection of our forests. All 
the district level and below. A co- 
A co-ordination commit- 
the chairmanship of the 


and collecting fuel. Awareness am 
children could be the best guarantee 
this calls for co-ordinated efforts at 
ordinated efforts at the district level and below. 
tee should be formed at the district level under 
Collector to implement these programmes. 
Nearly 22 per cent of our total geographical area ie. 75 m. hectares 
are with the forest ministries, out of which hardly 10 per cent are under 
good forest cover. The remaining 40 m. hectares are either denuded or 
barren, It will indeed be a tremendous task to bring these lands under 
forest cover during the next 12-13 years. Due to various constraints, it 
may not be possible for the government to make available all the neces- 
sary funds required for the same. The existing machinery and the staff are 


too inadequate. 

Under the circumstances the lands which could be brought under 
forest cover by the government during the next 12-13 years should be 
reserved for the departments and the rest of the government forest lands 
should be made available, only for afforestation within a prescribed pe- 
riod, to other agencies, such as local gram panchayats, co-ops of the 
local. Adivasis and farmers, educational institutions, social organisa- 


tions. 
Even if all 75 m. hectares of government lands are brought under 
forest cover, it is necessary to bring additional 35 m. hectares of private 
Along with persuasive methods, all 


land under forests or forest like trees. 
landowners and farmers both in rural and urban areas should be put under 
a legal obligation to bring at least 10 per cent of their lands under forests 
or forest like horticultural trees. Those who plant trees for industrial 
Purpose (Production Forestry) should be allowed to cut a fixed propor- 
tion of these trees after certain years. This will provide the raw forest 
Produce to the dependent industries and will also provide lucrative m- 
Centives to the private parties to plant more and more trees. 
Small, marginal and poor farmers planting trees on their barren fields 
Or wastelands, should be treated as employees under the Guarantee Em- 
ployment or Rural Employment Programme and necessary long term 
finance at concessional rates of interest should be made available to such 
farmers. Instead of asking such poor farmers to do work on far away 
Projects, why not carry forest like productive and purposeful schemes to 
their own fields? Such an imaginative approach will certainly help in 
bringing about 35-40 m. hectares of private Jands under green cover by 


the year 2000. 
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State governments, union territories, zilla parishads, railways and 
the concerned ministries of the Central Government should be asked to 
plant trees on both sides of roads, canals and railway tracks all over the 
country. Gram panchayats and farmers having lands by the road-side, 
railway tracks or canals should be fully involved in this activity. The 
fruits and incomes from such trees should be given to the adjacent farm- 
ers or gram panchayats on a long term basis under Tree Patta schemes. 
They should feel as if they are the masters of these trees. Farmers should 
be persuaded to bring bunds under forest cover by planting straight grow- 
ing or small horticulture, trees, which could be pruned and kept to size, 
so that they do not cause any harm to the crops. It has been well estab- 
lished that existence of forests and trees help in getting better agricul- 
tural produce. This message has to reach the farmers who do not give up 
traditional methods easily. 

Military establishments and public sector undertakings in the coun- 
try possess huge open or barren lands. Though some of them have taken 
up afforestation activity, many are yet to follow suit. They should be 
asked to immediately plant trees on open lands and to bring them under 
tree cover within the next five years. It may be necessary to provide some 
funds to these establishments for this purpose. 

It is not possible to protect the forests or undertake new afforestation 
without making proper arrangements, for fuel and fodder. It is, therefore, 
important to make provision for fodder. It is, therefore, important to 
make provision for fodder and fuel through fast growing species and to 
adopt an integrated approach for fuel, fodder and forests — the Three Fs. 
Simultaneously all efforts should be made to generate alternate energy 
through non-conventional methods like biogas, biomass, solar and wind 
energy and to introduce energy saving devices like smokeless chullas. 

Having regard to the natural and soil conditions and availability of 
water or rains, it is, necessary to prescribe proper species for concerned 
areas and to establish the nurseries accordingly. In view of the costs 
involved for transportation and convenience, there should be at least one 
main nursery for every Tehsil (Taluq). Consistent with the programme, 
requisite number of plants should be made available from such nurseries 
and the preparations of plants for the next monsoon season should com- 
mence from October-November of the previous year. 


(D) The Forest (Conservation) Act, 1980 
The direction by the Central Government that every case of location of 
any activity in forest land must be referred to it under the Forest (Conser- 
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vation) Act, 1980 has led to a great deal of resentment against the Forest 
Department. This is particularly pronounced in the Garhwal region, where 
foresters admit that the requirement of obtaining prior permission of the 
Central Government has virtually made them inactive. 

If a water wheel which drives a chakki breaks down, it cannot be 
replaced without the Central Government's permission because it is lo- 
cated on a river which is in reserve forest land. Schools cannot be built, 


village roads cannot be repaired for want of material which cannot be 
quarried, stones not removed for building village houses and not even 
ior permission is needed. 


water courses for irrigation constructed because pri 
In Barwaha in Madhya Pradesh, which is known for its pottery, clay 
cannot be excavated because it is located on forest land. A kattha still 
cannot be set up even temporarily because forest land is involved. A 
village pond cannot be dug without the Central Government's permis- 
sion. Throughout the length and breadth of India where even notionally 
forest land exists, all activity has come to 2 halt at the level of village, the 


individual farmer and the tribal. 


(i) Salient Features of the Act 

This was hardly the objective for which the Forest (Conservation) Act 
was enacted. Alarmed at the massive deforestation occurring in the coun- 
try, Parliament enacted the Act 1980, effective from 25th October, 1980. 
The Act has only five sections, with Section 5 being the repeal and 
savings clause. In short order the Act prohibits the use, without the ap- 


proval of the Central Government, of any forest land for a non-forest 
er the Act vest in the Central Government and 


purpose. All powers und as : 
there is not even an enabling clause permitting delegation of powers to 
any subordinate authority. Every case of diversion of forest land to any 
other purpose tree felling, removal of forest cover for canals, dams, power 
every other non- 


lines, roads, etc. mining operations in forest areas and 
forest activity is required to be submitted to the Central Government for 


approval. 

The object of the Act is laudable beca es fc 1 
vation of forests. It was obviously born out of the realisation that if the 
State Governments are left to administer the Indian Forest Act there 
would soon be no forest worth the name as deforestation is done at State 
level under political pressur that the Central Government is 
less amenable to pressure an th be able to take an objective 
view of every case relating to deforestation. Elaborate instructions were 
issued under the Act directing new proposals 


use it provides for the conser- 
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were to be submitted. Exercises had to be done in detailing topography, 
enumerating forest cover, suggesting where and how compensatory plan- 
tation would be done, etc. Theoretically, every decision of the Govern- 
ment of India would then flow from the logic of the given situation in 
which the bias would always be in favour of the forests. On Paper this 
sounds good. 

How has the Act actually been enforced? As already stated, at the 
village level it has caused great hardship to people and stopped even 
legitimate activity which does not really disturb the forest. For example, 
the U.P. Jal Nigam can no longer lay its pipelines through forest land 
because permission from the Central Government is needed even for 
this. In a State such as Madhya Pradesh, where one-third of the entire land 
area is either recorded as forest or is under forest cover, all rural develop- 
ment works, especially in tribal areas, have suffered a serious set-back 
because of the operation of the Act. 

The Act has succeeded only in causing inconvenience to people 
without any commensurate benefits to forests. But when it comes to 
preservation of forests on a large scale, the Government has been less 
successful. In 1984 the Government of India pointed out 78 cases of 
violation by the State Government in Madhya Pradesh alone, with over 
4,000 hectares of land being occupied by the Irrigation Department with- 
out obtaining prior clearance. When Mr. Madhav Singh Solanki was the 
Chief Minister of Gujarat, he ordered commencement of an irrigation 
work in his own constituency in violation of the Act. Only recently, at 
the level of the Prime Minister, the Sardar Sarovar and Narmada Sagar 
projects on the river Narmada were given clearance under the Act, de- 
spite the fact that over 50,000 hectares of excellent forest would come 
under the axe for the two projects alone. The pressure on the remaining 
forests in the Narmada and Tapti basins may see the clearance of another 
1.5 lakh hectares at least within the next ten years. 


(ii) Shortcomings of the Act 

The Forest (Conservation) Act has not stood in the way ofthe Tehri Dam, 
Koel-Karo Project ir Bihar or the massive mining operations taking 
place to feed the aluminium plants at Damanjori and Korba. The whole 
of Sidhi district is being reduced to a barren waste because of mining of 
coal for the power stations at Singrauli. It is not the Act which stopped 
the Silent Valley project — it was the resistance of the local people. The 
story may be repeated at the Bodhghat Project too. A single threat of 
agitation by the people of Gujarat brought abject surrender from the 
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Government of India in the case of the projects on the Narmada River. 
Where was the Act then? One fears for the future of the only biosphere 
reserve in Madhya Pradesh, the Kanger Valley, because the Cement Cor- 
poration of India wants to mine lime-stone there. 

Actually the Act is very badly drafted and is wholly meaningless in 
its present form. For one thing, it does not distinguish between the scale 
of operations of, say, quarrying by the village potter and quarrying by 
the National Mineral Development Corporation. It is easy to stop the 
potter from removing the earth because he is too small to resist the State 
Government. It is impossible to resist NMDC because too many vested 
interests are involved. At another level the Government also does not 
distinguish between a case for permission in which a large project is 
involved and another in which a very small project is in question. The 
same authority located in Delhi, will clear the case of a village school in 
a forest village as also the case of a dam on a large river. This does not 


make sense. 

There are lakhs of little works which go on in a village, most of 
which do not have even à marginal effect on the forests. Why should 
such cases go to the Central Government? Why cannot guidelines be 
prescribed and the local Divisional Forest Officer authorised to take a 
decision? The harm that one single large project does lays waste the 
whole countryside. The harm that a village pond causes often does not 
result in the cutting of even one tree. Unfortunately those in authority in 


the Government of India refuse to accept this reality. 


(iii) Forest Land Not Defined 


In drafting, the law is so poor that it shoul 
the Statute Book. For example, Section 2(2) § 


d never have been admitted on 
tates that except with the 
] Government no order may be made direct- 
portion thereof may be used for any non- 
forest purposes.’ The Act «forest land". It is not only under 
the Indian Forest Act that land is de forest land. The Madhya 
Pradesh Revenue Code, for example, defines revenue forests. Does this 
Act cover such land? No doubt the Ministry 1 r 
Wildlife has issued instructions in this behalf from time to time, but 
instructions neither have the force of law nor can they replace a legal 
definition. 

Under Section 3, the Ceni 
to advise on the grant of approv4 
do not permit an interpretation 


can appoint a Committee 
The words ‘a committee’ 
ore than one commit- 


tral Government 
1 under the Act. 
to be made that m! 
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tee can be set up. Nor is there any provision for any sub-committee of the 
main committee. Can one committee cover the whole of India? But 
most damaging of all, the Act has no penal provisions, which means that 
there is nothing which can be done if Government, an official or a private 
individual violates the Act. All that would happen is that land notified as 
a reserve forest will continue under such notification, regardless of its 
status in terms of vegetation or use. 

There is need to scrap the Forest (Conservation) Act of 1980. This 
does not mean that forests should be scrapped. We need a more compre- 
hensive law which does the following things:?! 


Suggestions 
(1) First land must be clearly defined; 

(2) Reforestation must also be clearly defined. Under the Act no 
permission is needed for reforestation of land. Despie this the Govern- 
ment of India insists that its clearance be obtained before making land 
available even to a local body for afforestation; 

(3) Village works, local works and works at a scale in which the 
forest land to be disturbed is less than 10 hectares should also be defined. 
The D.F.O. should have the authority to clear every such a case. The State 
Government must be brought into the picture and delegated powers to 
clear all cases where the extent of deforestation is less than 100 hectares. 
In a federal system no level of Government can be considered more OF 
less responsible than any other level of Government. 

(4) The Act must provide for very clear guidelines for the environ- 
mental appraisal of projects and assessment of the benefits which accrue 
from the project as against the environmental damage that it does. The 
guidelines should be a part of the main Act so that the type of arbitrary 
decisions which now flow from the Central Government can be avoided 
in future; and 

(5) There must be a positive provision in the Act which offers incen- 
tive for a afforestation. A negative approach will not help. There must be 
a system of rewarding individuals, institutions and local authorities that 
either help in preserving forests or participate in improving them. 

For example, the Act can provide for specific incentive in cash or 
kind for those individuals or bodies which fight forest fires, undertake 
protection of afforestation from grazing and illicit felling or help in 
afforestation and improvement. Once this is done there will be active 
participation of the people in conserving the forests. Today there is noth- 
ing but hatred. 
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5. REVIEW 


Wildlife (Protection) Act 1972 and the Forest Act 1927 together estab- 
lish five main categories of protected areas in India: national parks, sanc- 
tuaries, reserved forests, protected forests and village forests.” However, 
the categories clearly have not emerged out ofa comprehensive national 
scheme for conservation, utilisation and development of natural and 
biological resources. 
An important component of a unified national protected areas sys- 

tem is the regeneration of degraded lands outside the protected areas. 
The prerequirement for regeneration is an effective set of land regula- 
ation of valuable ecosystems. Re- 


tions for preventing further degrad 
d areas reduces the 


generation of degraded lands outside the protecte: 
ed areas for people's needs by creating alternative 


pressure on protect 
sources for meeting their necessities. 
A vast area of la 
tonnes of top soil is being 
amount to, in terms of maj 
crores.“ Between 100 to 150 
idly turning barren and 1 million hectares © 
badly affected. 
Of the 75 million hectares classified as forest lands, no more than 
about 12 per cent of the country's Jand surface is actually under adequate 
tree cover as against the target of 33 per cent prescribed by the National 


Forest Policy of 1952.5 


nd is being degraded in India. About 6000 million 
um through water erosion and this 


lost per ann 
or nutrients alone, an annul loss of Rs. 700 


million hectares of India's land area is rap- 
f croplands and grazing are 


Factors responsible for such a dismal position are numerous, such as 
faulty agricultural and irrigation practices, construction of big dic 
industrial activities, mining operations, urban growth, population gro 
and others. A serious search for the root cause for degradation of lands 
points to the absence of a proper lan d management. 
The fundamental principle of land manage 
cation of the available land into different catego 
which such land can be put and onal so mi i 
Pursuant to such a policy laws concerning irrigation, mining, agricul- 
ture, industries and urban zoning have to restric 
specified land areas. 


Simultane lands, such as compensa: 
2 i ani le 
tive steps for improvement of the remaining ^." f 
tory afforestation, an. d silvyycult to be designed and implemented. 
The various land laws in In 


av 
th at the national and state levels, 
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uniformly fail to incorporate the aforesaid principles in them.?' The lands 
are arbitrarily classified into different categories without regard to their 
condition and those categories are frequently altered. 

The Government of India and many state governments have evolved 
a national programme for the regeneration of forest cover outside the 
demarcated reserved forests, called ‘social forestry’.** Its primary aim is 
to develop local biomass resources for satisfaction of the local people's 
biomass needs by large-scale tree planting on common lands and open 
government lands by village communities for Satisfaction of their own 
requirements.? Conceptually well designed and intended, the social 
forestry scheme has been utilised to further encourage commercial plan- 
tation for exploitation consumption of natural sources.” An organiza- 
tional initiative by the government of India in Wasteland development 
was establishment of the National Wastelands Development Board 
(NWDB) in 1985. Its original mandate envisaged a radical alteration in 
forest management, whereby degradated land areas currently under the 
control of the forest and revenue departments would be made available 
to individuals, communities and organisations for afforestation. In the 
absence of enabling legislation, the board's programmes of fuel and fod- 
der plantation have remained largely unrealised. 

We, today, eat more than we produce. In 1987 world reserves of 
grain were sufficient for 101 days. In 1989 there was enough grain stored 
for 54 days. Grain production in Africa, now well below basic level of 
400 pounds per capita per year is set to fall further. For every inch of 
topsoil lost, yield falls by 6 per cent, 24 billion tonnes lost each year. 
More than one million acres of cultivable land is lost each year as houses 
are being built. 

We destroy faster than we record species. By 2000 a tenth of all 
species will be lost. By 2020 a third of all the Species facing the greatest 
risk will be those inhabiting the tropical rainforests. About 20,000 plants 
have edible parts, yet only 3000 have been discovered or used. Charles 
Darwin grew 82 plants from the seeds taken from the feather of a single 
bird. Of the last 1,500 sea-cows many are killed by collision with boats. 
We are growing in population at an alarming rate. Bombay's population’ 
will rise 3 lakh per year. 

In the name of growth, fossil fuels have been burnt, abundant chemi- 
cals harmful to the atmosphere have proliferated, poisons have been 
dumped on land and in rivers and oceans, and natural resources, such ás, 
forests have been ravaged and exploited to the point of extinction. As a 
result, we are confronted with the phenomenon of global warming, caused 
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by accumulation of gases, such as, carbondioxide, and the depletion of 
ozone layer. The earth is enveloped by a blanket of gases that trap some 
of the solar radiation that reflects off the earth's surface and is redirected 
towards space. These gases, denominated greenhouse gases, include water 
vapour, carbon dioxide, chlorofluorocarbons, methane, nitrous oxides 
and certain trace gases.” ; 

Therefore, we will have to develop appropriate technology and pub- 
lic policies for achieving the desired rate of growth without lessening the 


long term production potential of soil and water. 
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CHAPTER SEVEN 


Environmental Protection And 
Emerging Trends in Judicial Responses 


1. INTRODUCTION 


In our quest for rapid industrial growth over the years, the environmental 


quality has come to be subordinated to development goals. We are now 
gradually heading towards irreversible environmental damage, due to 
ir pollution, mushroora- 


widespread land degradation, water pollution, air 


ing growth of slums and population explosion. : 
d institutional framework is too feeble 


The existing administrative an 
and ineffective to handle the challenge of environmental protection, which 
threatens our very survival. Hence, there is need to have a new environ- 
mental ethos to meet the challenge. This is precisely where the role of an 
activist judiciary comes in. With the Supreme Court of India taking the 
lead, the centre of gravity of. justice has now shifted from traditional indi- 
vidual locus standi to the community orientation of public interest litiga- 


tion.' 


2. COURTS' POWER TO PROTECT ENVIRONMENT 


The many more important issues of environmental policy may be re- 
solved through the courts. There are more than 200 Central or state en- 
actments which have a direct oF ipdirect bearing on environmental pro- 


tection. Articles 48A and 51A(g) of the Indian Constitution also make it 
ry citizen of India to do everything 


imperative for the State as well as eve 

to protect and improve the environment including forests, lakes, rivers 
and wildlife of the country. In recent years, there have also been enacted 
important environmental legislation covering specifically such areas as 
water pollution,” air pollution? wild-life,* forests? and environmental pro- 
tection.® 

Although the Environment Act, 1986 appears to reduce the depen- 
dence of State boards on the courts for enforcement by allowing them to 
close down offending units,” but it also contains an important provision 
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regarding filing of cases. Whereas the earlier acts reserve the ability to 
file the cases against non-complying factories to government entities only.” 
However, the Environment Act, 1986 allows citizens to file such suits as 
well. For filing a suit, the citizen must notify the State Board of the prob- 
lem and give it 60 days to file its own suit or notify the citizen that it will 
not file a suit.'? : 

One impediment to citizens' suits has been the basis upon which such 
suits might be brought prevented until the enactment of the Environment 
Act of 1986 from filing suit directly to the courts to control pollution 
under the air and water acts, citizens successfully brought suit in the Su- 
preme Court under Section 133 of the Criminal Procedure Code, which 
prohibits nuisances.'' The Court has also accepted the petitions in envi- 
ronmental cases brought under Articles 32 and 226 of the Constitution 
and based on Article 21, which guarantees right to life and personal lib- 
erty, arguing that the right to live in pollution-free environment is part of 
the right to life.'? This is so because litigants and lawyers prefer the rela- 
tive inexpense, speed, flexibility and the direct access to the nation's highest 
courts, that the writ procedure offers. 


3. RULE OF STANDING AND PUBLIC INTEREST 
LITIGATION INENVIRONMENTAL CASES 


The higher judiciary of India has struggled over the last decade to bring 
law into the service of the poor and oppressed. Under the banner of Pub- 
lic Interest Litigation (PIL) and the enforcement of fundamental rights 
under the Constitution, the higher courts have tried to rebalance the dis- 
tribution of legal resources, increase access to justice for the disadvan- 
taged and imbue formal legal guarantees with substantive and positive 
content. E 
A number of distinctive characteristics of PIL can be identified, each 
of which is novel and in some cases contrary to the traditional legalist 
understanding of the judicial function. Its distinctive characteristics in- 
clude: 
(i) liberalization of the rules of standing; 

(ii) procedural flexibility; 

(iii) creative and activist interpretation of legal and fundamental rights; 
(iv) remedial flexibility and ongoing judicial participation and supervi- 

sion. 


(A) Rule of Standing And Accessibility to Courts 
The traditional understanding of litigation requires that the participants 
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have some real interest to promote in order that ‘truth’ will effectively be 
revealed through adversarial proceedings. In individualist capitalist cul- 
tures, the notion of a ‘real interest’ historically emphasized property and 
other financial interests." 
Anticipating later innovations, the Indian Supreme Court held in 1976 
that : "Where a wrong against community interest is done, *no locus standi" 
will not always be a plea to nonsuit an interested public body chasing the 
wrong doer in court ... Locus standi has a larger ambit in current legal 
semantics than the accepted, individualist jurisprudence of old". Since 
that time the Indian approach to PIL has extended the rules of standing to 
the point that at present there seems to ‘be no real obstacle to the public 
interest litigation. PIL has been initiated by individuals on behalf of other 
individuals and groups, by academics, journalists and by many social 
action organizations. As rightly explained by Krishna Iyer J. in Mumbai 
Kangar Sabha v Abdulbhai.'* 
Test litigations, representative actions, pro bono publico and like 
broadened forms of legal proceedings are in keeping with the cur- 
rent accent on justice to the common man and a necessary disincen- 
tive to those who wish to bypass the real issues on the merits by 
suspect reliance on peripheral, procedural shortcomings ... Public 
interest is promoted by a spacious construction of locus standi in our 
socio-economic circumstances and conceptual latitudinarianism per- 
mits taking liberties with individualization of the right to invoke the 
higher courts where the remedy is shared by a considerable number, 
particularly when they are weaker. 
In S.P. Gupta v. Union of India," Bhagwati C.J. (as he then was) was 
even more explicit: 
Where a legal wrong or a legal 
determinate class of persons -- 


injury is caused to a person or to a 
and such a person or determinate 


class of persons is by reason of poverty, helplessness or disability or 
socially or economically disadvantaged position, unable to approach 
the court for relief, any member of the public can maintain an appli- 


cation for an appropriate direction -.- 

The Indian judiciary has also shown a willingness to alter the rules 
of the procedure where necessary, Actions may be commenced not only 
by way of formal petition, but also by way of letters addressed to the 
court or a judge who may choose to treat itas a petition. There are reports 
of actions begun by postcard, and even of one judge converting a letter to 
the editor in a newspaper into a PIL writ." Right to legal aid has been 
established as a fundamental right in criminal cases”? and in others the 
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courts will often waive fees, award costs and provide all other forms of 
litigation assistance to public interest advocates. The court frequently 
appoints commissions of enquiry or social-legal committees to investi- 
gate and collect facts and thus relieving the petitioner of the financial 
burden of proof?! 

— Allsuch procedural innovations by the court have been contested by 
defendants on the plea that they violate traditional canons of procedure. 
The use of socio-legal commissions, for example, allows evidence to be 

_ collected ex parte; immune from cross examination. To such objections 
the Supreme Court has responded: "The constitution-makers deliberately 
did not lay down any particular forms of proceedings for enforcement of 
fundamental rights nor did they stipulate that such proceedings should 
conform to any rigid pattern or straight-jacket formula." Thus, without 
some way of rebalancing the resources of litigants, fundamental rights 
will remain but a "teasing illusion" for the poor and disadvantaged: 

We have therefore, to abandon the laissez faire approach in the judi- 

cial process ... and forge new tools, devise new methods and adopt 

new strategies for the purpose of making fundamental rights mean- 
ingful for the large masses of people.” 

Originally PIL aimed at combatting inhumane prison conditions” 
and the horrors of bonded labour,” and now it has established the right to 
a speedy trial,” the right to legal aid,” the right to a livelihood,” the right 
to human dignity,” a right against pollution” and a right to be protected 
from industrial hazards." 


4. TRENDSIN JUDICIAL ACTIVISM TO 
PROTECTENVIRONMENT 


Environmental policy making, like other controversial areas of public 
policy, is a never-ending process and the courts will always be intimately 
involved in this process. The increase in environmental awareness since 
19805 has triggered a spurt in the environmental cases reaching the courts. 
"It is emphatically, the province and duty of the judiciary, to say what the 
law is."? Most of these actions in environmental cases are brought under 
Article 32 and 226 of the Indian Constitution, since the litigants and the 
lawyers prefer the direct access to the nation's highest courts, that the writ 
procedure provides. The environmental petitions are generally based on 
the plea of violation of fundamental rights. It was not until 1978 that the 
Supreme Court breathed substantive life into Article 21 by subjecting 
state action interfering with life or liberty to a test of reasonableness; 
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requiring not only that the procedures be authorised by law, but that they 
are "right, just and fair".? This transformation paved the Way for a sub- 
stantive reinterpretation of constitutional and legal guarantees and posi- 


tive judicial intervention. 


(A) The Right to a Wholesome Environment 

Encouraged thus by an atmosphere of i 
preme Court rejected the "bureaucratic tradition 
bound adjudication™ and entered one of its most creative periods.” Most 


significantly, the Court fortified and expanded the Fundamental Rights 


enshrined in Part III of Constitution. In the process, the right to a whole- 


some environment (although not explicitly mentioned in Part III) was 
drawn within the expanding boundaries of the fundamental right to life 


and personal liberty guaranteed in Article 21. 

The Supreme Court expanded the scope of Article 21 in two ways. 
First, it required laws affecting personal liberty to also pass the tests of 
Articles 14 and 19 of the Constitution thereby ensuring that the proce- 
dure depriving a person of his personal liberty be reasonable, fair and 
just.” Second, the Court recognized unarticulated rights that are implied 
by Article 21.? It is by this second method that the Supreme Court inter- 
preted the right to life and personal liberty to include the right to a whole- 


some environment.” 
In Dehradun Quarrying Case,“ for the first time, the Supreme Court 
held that the fundamental right to 2 wholesome environment is a part of 


the fundamental right to life in Article 21 of the Constitution. In July, 
gation and Entitlement Kendra, 


1983, the representatives of the Rural Liti 

Dehradun wrote to the Supreme Court alleging that illegal lime-stone 
mining in the Mussoorie-Dehradun region was devastating the fragile 
eco-systems in the area. On 14th July the Court directed the registry to 
treat the letter as a writ petition under Article 32 of the Constitution with 
notice to the Government of Uttar the Collector of Dehradun. 
Over the years the litigation grew complex. The Court issued its final 
judgment in this case in August, 1988 and it had heard lengthy arguments 

nt agencies and mine les- | 


from central and state governments, governme 
ttees; and passed several compre- 


Sees; appointed several expert commi: 

hensive, interim orders. None of these orders, however, articulate the 
fundamental rights infringed. Since the exercise of jurisdiction under 
Article 32 presupposes the violation of a fundamental right. Therefore, it 
becomes necessary to reasonably hold that enjoyment of right to life un- 
der Article 21 of the Constitution embrace? the protection and preserva- 
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tion ofa wholesome environment without which life cannot be enjoyed. 

This view is also supported by Justice Singh's concluding observa- 
tions justifying the closure of polluting tanneries in the Ganga Pollution 
case:*! "We are conscious that closure of tanneries may bring unemploy- 
ment, loss of revenue, but life, health and ecology have greater impor- 
tance to the people." 

Many High Courts have also explicitly recognised right to a whole- 
some environment as a dimension of right to life guaranteed in Article 
21. In this context, the observations of Andhra Pradesh High Court in 7. 
Damodhar Rao v. S.O. Municipal Corporation, Hyderabad" while con- 
sidering a writ petition to enjoin the Life Insurance Corporation and the 
Income Tax Department from building residential houses in a recreational 
Zone, are worth noting here: 

It would be reasonable to hold that the enjoyment of life and its at- 

tainment and fulfillment guaranteed by Article 21 of the Constitu- 

tion embraces the protection and preservation of nature's gifts with- 
out (which) life cannot be enjoyed. There can be no reason why prac- 
tice of violent extinguishment of life alone should be regarded as 
violative of Article 21 of the Constitution. The slow poisoning by 
the polluted atmosphere caused by environmental pollution and 
spoilation should also be regarded as amounting to violation of Ar- 
ticle 21 of the Constitution. In R.L. & E. Kendra, Dehradun v. State 
of U.P., AIR 1985 S.C. 652, the Supreme Court has entertained en- 
vironmental complaints alleging thát the operations of limestone 
quarries in the Himalayan range of Mussoorie resulted in the degra- 
dation of the environment affecting the ecological balance ... The 
Supeme Court in an application under Article 32 has ordered the 
closure of some of these quarries on the ground that their operations 
were upsetting ecological balance. Although Article 21 is not re- 
ferred to in these judgements of the Supreme Court, those judge- 
ments can only be understood on the basis that the Supreme Court 
entertained those environmental complaints under Article 32 of the 

Constitution as involving violation of Article 21's right to life. 

It, therefore, becomes the legitimate duty of Courts, as the en- 
forcing organs of constitutional objectives to forbid all actions of the 
State and the citizen from upsetting the environmental balance. In 
this case the very purpose of preparing and publishing the develop- 
ment plan is to maintain such an environmental balance. The object 
of reserving certain areas as a recreational zone would be utterly 
defeated if private owners of the land in that area are permitted to 
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build residential houses. It must, therefore, be held that the attempt of 

the Life Insurance Corporation of India and the Income-Tax Depart- 

ment to build houses in this area is contrary to law and also contrary 
to Article 21 of the Constitution." 

The High Courts of Himachal Pradesh,55 Rajasthan“ and Kerala? 
too, have held that environmental degradation violates the fundamental 
right to life. However, not clearly articulated by the Supreme Court, the 
right to a wholesome environment seems to be widely accepted by the 
higher judiciary is implied in Article 21 of the Constitution. 


(B) Right of Equality And Government Actions with an Environ- 


mental Impact 
Apart from Article 21 of the Constitution, the right to equality guaran- 
teed in Article 14 may also be infringed by government decisions that 
have direct impact on environment.” Article 14, inter alia, strikes at arbi- 
trariness "because an action that is arbitrary, must necessarily involve a 
negation of equality",” 

Thus, various environmental groups frequently resort to Article 14 
to quash "arbitrary" municipal permissions for constructions that are con- 
trary to development regulations” Further, Article 14 may also be in- 
voked to challenge government sanctions for mining and other activities 
with high "environmental impact"? where the permissions are "arbi- 
trarily" granted without an adequate consideration of environmental im- 
pact." In the environmental context an important question arises here, 
namely, it is possible to derive a right to intergenerational equity from 
Articles 14 and 21 of the Indian Constitution? The main feature of the 
theory of intergenerational equity is the right of each generation of hu- 
man beings to benefit from the cultural and natural inheritance from past 
generations as well as the obligation to preserve such heritage for future, 
generations, Intergenerational equity thus requires conserving of the di- 
versity and quality of biological resources and of renewable resources 
such as forests, water and air. 
vironmental Protection 
laws are made more stringent and 


industrial challenge to agency 
ourts then will have to bal- 


(C) Freedom To Trade vis-a-vis En 
As and when environmental protection 
their enforcement becomes more vigorous, 
action is likely to increase more and more. C 
ance environmental interests with the fundamental right to carry on any 
occupation, trade or business teed in Article 19(1)(g).? Take for 
example, effluent discharge standards prescribed by the Pollution Control 
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Boards may be challenged under Article 19 for being excessive. Whether 
the Courts will adopt a pro-environment stance in resolving such future 
disputes remains to be seen yet. It is also a fact that industry's money 
power is able to secure the services of better lawyers than those who 
typically represent environmental agencies and government departments. 
In such cases, judicial compassion for environmental issues might help 
balance the scales of justice. Indeed, society's concern for environmental 
issues and the vigour with which the government promotes environmen- 
tal protection in both word and deed, might have a greater bearing on the 
outcome of future industry — enforcement agency than the narrow ques- 
tions of law involved.5** Recently, Rajasthan High Court with a pro-envi- 
ronmental stance has held5* that the stocking of fodder on a plot in resi- 
dential colony does constitute pollution of atmosphere and health hazard 
for the residents of whole of the colony. Further the court has rightly 
emphasised that public health cannot be allowed to suffer on account of 
personal business of any individual. 


(D) The Supreme Court: Holistic Environmental Perception 

In India before 1984, the Indian judiciary had made a very little contribu- 
tion in the area of environmental protection. The Bhopal disaster demon- 
strated the utter helplessness of Indian legal system in providing adequate 
compensation to the victims numbering 2500 dead and over two lakh 
people affected. The sign-post approach of judiciary towards promotion 
and protection of environment and ecology is reflected in Vardhichand,” 
Ogla Tellis’ and Shriram Fertiliser where the Court adjudicated in ho- 
listic fashion. In Vardhichand, the Supreme Court merely adopted holis- 
tic and moonshine approach without conceding the right of the citizens to 
seek damages in tort for nuisance nor to prosecute civic bodies under 
Section 133 Criminal Procedure Code for pollution control. In Ogla Tellis, 
the Court was primarily concerned with the right to livelihood of the 
slum and pavement dwellers. In Shriram Fertiliser, the Court did not think 
it proper to treat private business organisations as State under Article 12 
of the Constitution and thereby placed them beyond the purview of fun- 
damental rights ignoring the claims of ordinary gas victims in regard to 
right to life under Article 21 of the Constitution.” 

In Sachidanand Pandey” case, wherein the land belonging to Cal- 
cutta Zoological Garden, opposite to the garden for the construction ofa 
five star hotel by Taj Group of Hotel for promoting tourism was in dis- 
pute involving environmental factors. The Supreme Court adopted a $0 
approach defeating the cause of environmental factors. In the name of 
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m and development, the Court permitted the construc- 
y, in the name of economic progress, 
ition of forest lands‘ inhabited by 


promoting touris 
tion of the five star hotel. Similarl 
the Supreme Court allowed the acquis: 
Adivasi and backward people for the construction of super thermal plant 
by National Thermal Power Corporation (NTPC) in total disregard and 
without reference to national environmental policy, national forest policy 


and the Forest Conservation Act, 1980. 


(E) New Affirmative Approach of Judiciary 

However, it is only during late 1987 that the higher judiciary has started 
to play a vigorous role in preventing environmental degradation. The 
Supreme Court in M.C. Mehta v. Union of India,® entertained a petition 


moved by a public-spirited lawyer, and ordered the closure of thirty tan- 
neries of Kanpur which were releasing untreated effluents into the river 
t the financial capacity of the tanneries 


ment, but held "life, health and eco 
people". In Modi Industries Lt 
dumping of industrial waste an 
flora, fauna and health of peasants in the surrounding area. Similarly, in 
M.K. Sharma v. Bharat Electric Employees Union“ also, the court adopted 
an affirmative approach and directed the Bharat Electronic Company to 
comply with strictly the safety rules and other safety measures to save the 


employees from the ill-effects of X-ray radiation. Since X-ray radiation 
aranteed to them under Ar- 


affects the "life and liberty" of employees gu: A 
ticle 21 of the Constitution. These judgments thus can be said to be mile- 
stone in the growth of realistic environmental jurisprudence. 


(F) The Supreme Court : Departure From Affirmative Approach 

The Supreme Court judgment on drugsin Vincent Panikurlangara 
v. Union of India? marks a clear departure from the affirmative stance of 
the court in recent years. The judgment, written by Justice Ranganath 
Mishra, virtually declares that where government policy and expertise 
are involved, the court would not interfere, though the issues may be of 


vital importance to the public. . 
Circulation of banned drugs in the market was the theme of the writ 


petition in this case filed by the Public Interest Law Service Society of 
Cochin. According to it, between 400 and 500, banned drugs with differ- 
ent brand names are still available with chemists in the market. A sub- 


234 Environmental Pollution & Development 


Since the availability of harmful drugs affects the "life and liberty" 
of citizens guaranteed to them under Article 21 of the Constitution, the 
petition sought a ban on the import, manufacture, sale and distribution of 
Such drugs and cancellation of licences authorising such activities. 

The court's ruling in this case, in essence, was that "it is not for the 
court to lay down the drug policy of the government". It asserted that the 
state is "concerned and anxious" to improve the general health condi- 


Unlike in this case, the Supreme Court in recent past intervened in 


: uly cal and affect government policy. Some 
of the instances are, mining in the Doon Valley, s poisonous gas leaks. 


‘The result of this judgment is that the drug firms will continue to 
have a field day to create health hazards by producing banned drugs. 
‘There are more pharmaceutical firms (8,000) than primary health centres 

(6,000), and more drug formulations than health posts in our country. 
According to voluntary organisations, four out of five drugs manufac- 
tured and marketed are totally unwanted and add to health pollution. But, 
for the drug companies it will now be business as usual. 


(G) Pollution-free Water and Air is a Fundamental Right 
In a far reaching judgement in Subhash Kumar v. State of Bihar, the 
Supreme Court declared that access to pollution- 


includes the right to enjoyment of pollution-free water and air for full 
enjoyment of life. It any thing endangers or impairs that quality of life in 
derogation of the laws, a citizen has the right to have recourse to Article 
32 of the Constitution for removing the pollution of water or air which 
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Journalists. But recourse to such a proceeding should be taken by per- 

Sons genuinely interested in the protection of society on behalf of the 

community. Public interest litigation cannot be invoked by a person or a 
of persons to satisfy his or its personal grudge and emnity.”! 

. The petition was filed by one Subhash Kumar for the issue ofa writ 
directing the director of collieries, West Bokaro Collieries at Ghatotant, 
Hazaribagh, and the Tata Iron and Steel Company to stop them from the 
discharge of slurry or sludge from their washeries into the Bokaro river. 
The petition was by way of public interest litigation for preventing the 
Pollution of the Bokaro river water from the sludge or slurry. The peti- 
tioner had stated that Parliament had enacted the Water (Prevention and 
Control of Pollution) Act for the prevention and control of water pollu- 
tion and restoration of wholesome water. It had also established a board 
for the prevention and control of water pollution. 

The petitioner further contended that Tata Iron and Steel carried on 
mining in Jamshedpur. Its mines and collieries had two coal washeries. 
These discharged sludge or slurry into the Bokaro river which got depos- 
ited in the bed of the river and also on agricultural land. Further the slurry 
got mixed in the Bokaro river and was carried to distant places polluting 
the river water and thus making it unfit for either drinking purposes or for 
irrigation. This posed a risk to the health of the people living in the sur- 
Tounding areas. 

The snag was that the petitioner was an interested party. He had been 
Purchasing slurry from the respondents for several years. With the pas- 

Sage of time he wanted more and more slurry. He had obtained a licence 
for coal trading and had tried to put pressure through various sources on 
Tata Iron and Steel. He had removed the company's slurry in an 
unauthorised manner for which a criminal case was pending. He had also 
"ess i fore the High Court of Patna under Ar- 
initiated several proceedings be from the rayti lind. These 
ticle 226 for permitting him to collect slurry from c voli 
Petitions had been dismissed on the ground T siis rofother 
ing to the title of the land. The petitioner had also filed a mu 


Cases. 
The Supreme Court has found that since the € upy 
` had prevented the petitioner from collecting slurry ewe ^ ns e: 
also refused to sell any additional quantity of slurry to wá ec ant 
a grudge, had taken recourse to several proceedings. In act, des 
intrinsic evidence in the petition itself that the primary purpose o g 


the petition was not to serve any public interest but Serb 
The court also found that there was no substance in the p 
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allegation that the water of the river Bokaro was being polluted by the 
discharge of slurry into it from the washeries. On the other hand, the 
State Pollution Control Board had taken effective steps to check the pol- 
jution. 

The judgement only confirms what the court has held in earlier 
cases, that only genuine persons not having a personal interest or bias 
may file public interest litigation. But the expansion of the fundamental 
rights to include pollution-free water and air is a major gain for the 
citizens and hopefully would be further expanded by the court in an 
appropriate case. 

Lastly, the significance of the judgement lies in the fact that the rem- 
edy against polluting units could be available regardless of whether the 
units are in the public or the private sector. This is possible since Article 
21 gives the right of life to persons, unlike several other fundamental 
rights which are available only against the State. 


(H) Right to Pollution-free Environment Versus Right to Develop- 
ment : Balancing Role of Judiciary 
A Scientists' Club in Rome declared in 1970 that : 

"If the present growth trends in world population, industrialization, 

pollution, food production, and resource depletion continue un- 

changed, the limits to growth on this planet will be reached some- 
time within the next one hundred years." ” Similarly, the Founex 

Report, the result of an international meeting held in Switzerland 

two years prior to the Stockholm Conference, concluded: 

If by some miracle all these persons were to be brought up to the 
standard of living now enjoyed by the people of the United States 
.... (the extraction of resources to achieve this desirable goal 
would deplete the earth's resources). There extraction would vir- 
tually deplete the earth of all high-grade mineral resources and 
would necessitate our living of the leanest of the earth sub- 
stances: the waters of sea and the ordinary rock.” 

In anticipating the relationship between the "environmental protec- 
tion" and the "development", the conference clearly recognised that the 
earth's resources are being depleted not only by the increased use of avail- 
able resources, but also by avoidable pollution. It has been predicted that 
the rapid growth of ocean pollution will put an end to most forms of life 
within the next fifty years.” It has also been predicted that this destruc- 
tion of ocean life could have graver consequences in that the earth's sup- 
ply of oxyzen might be reduced, for the reason that a high percentage of 
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oxyzen is produced by phytoplankton.” 
Thus, today the challenge before 


development without damaging the qua 
to environment and right to development are both recognized as funda- 
mental rights by the Supreme Court. The question whether right to de- 
velopment is a fundamental right under Article 21, arose in State of H.P. 
v. Umed Sharma.” Some Harijan residents of Baladi and Bhuko tehsil of 
Shimla wrote a letter to the Chief Justice of the High Court of Himachal 
Pradesh, stating that the government of Himachal Pradesh had begun 
construction of the Channa Hatti Bhuko road but had stopped further 
construction at village Gharog in collusion with the residents of the vil- 
lage. It was held that the entire State of Himachal Pradesh is in the hilly 
region of India and without workable roads no communication is pos- 
sible. Every person is entitled to life as enjoined under Article 21 of the 
Constitution. The facts of the case read in conjunction with Article 
19(1)(d), stating that every person has a right to move freely throughout 
the territory of India and the right under ‘Article 21 not only embraces 
physical existence of life but also the quality of life. For the residents of 
the hilly area access to road is access to life itself.” 

Thus the problem before our country from the point of view of sus- 
tainable development, i.e., conversion of natural resources into material 
goods which improve human health, welfare and comfort without deplet- 
ing or damaging them over a foreseeable period of time, is how do we 
calculate, in the appraisal of every project or policy, the drain and cost of 
natural resources, and yet adopt a technology that is resource-effective 
and time-effective. A strategy for conserving or resource-effective use of 
non-renewable natural resources is the imperative demand of modern 
times. Whereas, minimum sustainable development must not endanger 
the natural system that supports life on earth, constant technological ef- 

, forts are demanded for resource-effective production, so that sacrifice of 
One eco-system is counter-balanced or compensated by recreating an- 


other system. 

As early as in 1980, in Munic 
Justice V.R. Krishna Iyer planted 
that the right to environment was 2 b: 
lated environment with development, when 


officials to be conscious of the environmen 
ment. This was the beginning for a harmony between development and 


environment by the courts. This idea was fully blossomed in T. Damodar 
Rao v. S.O. Municipal Corporation” when Justice A.P. Chaudhary of 


the Indian courts is to achieve 
lity of environment. The right 


ipal Council, Ratlam v. Vardhichand™ 
for the first time the germ of the idea 
asic human right. He actually corre- 
he enjoined the government 
t, while planning develop- 
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AP. High Court held that ... the enjoyment of life and its attainment and 
fulfilment guaranteed by Article 21 of the Constitution embraces the pro- 
tection and preservation of nature's gifts which cannot be enjoyed with- 

. out life .... The slow poisoning by the polluted atmosphere caused by the 
environmental pollution and spoilation should also be regarded as viola- 
tion of Article 21 of the Constitution.” 

Most of the cases which involve the questions of environment vis-a- 
vis the requirement of development are public interest litigation. Today 
in a series of Doon Valley mining cases and M.C. Mehta cases, the Su- 
preme Court has exhibited a new awareness and consciousness wherever 
the question of environment versus development is posed.” 

Relating to the issue of environment versus development, three sig- 
nificant principles emerge out of a series of litigation in Rural Litigation 
and Entitlement Kendra v. State of U.P.” spanning nearly six years: 

(i) Development should be sustainable development planned after 
keeping in view the environmental consequences.” 

(ii) The litigations which involve questions relating to environment 
and development should not be taken in an adversial manner but 
the State must act as a protecting and balancing agent in the con- 
flict. 

(iii) Every technicality in its procedural law is not available as a de- 
fence when a matter of grave environmental concern is for consid- 
eration before the Court.” 

In the Rural Litigation and Entitlement Kendra (also known as Doon 
Valley) case, the Supreme Court delivered the first order in 1985 and the 
case was finally decided in 1988, in between a series of interim orders 
were delivered. Ultimately the mining operations were ordered to be 
stopped completely in the final judgement in 1988. 

It is not only in the field of mining but also in the field of pollutions 
resulting from lethal emissions and discharge of deadly effluents of in- 
dustries, the Supreme Court has left its indelible print. 

In M.C. Mehta v. Union of India% there was leakage of oleum gas 
from one of the units of Sriram Mills in New Delhi in December 1985. 
This leakage affected.several persons and caused the death of one advo- 
cate practising in the Tis Hazari Court. A writ petition was filed by way 
of public interest litigation by Mr. M.C. Mehta under Article 32 in the 
Supreme Court, inter alia, for determining liability of larger enterprises 
engaged in the manufacture of hazardous products, and the basis of fix- 
ing damages. The Supreme Court heard the petition and made interim 
orders. This case is also popularly known as the Delhi Oleum Gas Leak 
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case, came before thrice and three orders were passed till December 1986.9 
In Mehta No. 1,9 issue to be determined was the restarting of the 
caustic chlorine plant of the company. Since the issue involved com- 
plex technical points, various expert committees were appointed which 
Bave conflicting opinions. This led the court to appoint an expert com- 
mittee with specific directions. Ultimately, the company was permitted 
temporarily to restart its plant with certain stringent conditions.” Mehta 
No.2,” sought certain clarifications from the court on the conditions laid 
down in Mehta No. 1, which is slightly modified. Thus Mehta No. 1 
decided the issue of restarting the plant and Mehta No. 2 modified the 
Conditions laid down in the previous order. The other issues were post- 
Poned for a subsequent decision. They came up for consideration in Mehta 
No. 3. The basis issues taken up in this case included: 
(i) the scope of article 32, 
(ii) the ambit of article 12, and 
(iii) the liability of an enterprise engaged in a hazardous activity and 
quantum of compensation. 

In Mehta No. 3 the petitioner had not asked for compensation in his 
original writ petition. Hence the respondent raised the preliminary objec- 
tion to this effect. However, the court did not accept the objection. Rather, 
it observed that, to meet the ends of justice, the "hyper-technical approach" 
cannot be adopted. Since the applications for compensation were for the 
enforcement ofa fundamental right to life, the court declared that it would 
"look at the substance and not the form". It also spelt out the compass of 
article 32 by holding that this article does not merely confer power on it 
to issue writs and directions but it also empowers it "to forge new rem- 
edies and fashion new strategies.” it reiterated that under article 32 it has 


PME" ; 93 
Power to award compensation 1n appropriate cases. = 
tion were based on the infringe- 


In this case the claims of compensa! fringe 
ment of article 21 by a private enterprise. Thus the court the exposition In 
Som Prakash v. Union of India as its guideline and observed that even 
Private corporations should also have constitutional conscience and should 
not be permitted to flourish as imperia in imperie.” But such a private 
enterprise, may, of course, be deemed to be an authority under article 12 
for the purposes of fundamental rights, will not be "state" in relation to 


all of its functions.” 
. _ In Mehta No. 3, for liability of hazardous or inherently dangerous 
industries, Chief Justice Bhagwati, ventured "to evolve a new principle 
Of liability ... to deal with an unusual situation which has arisen and which 
is likely to arise in future on account of hazardous or inherently dangerous 
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industries which are concomitant to an industrial economy ....95 Besides, 
the court also evolved the doctrine of "magnitude-cum-capacity" in award- 
ing compensation. Further it has utilised the deterrent theory of punish- 
ment in granting relief in such cases. According to Mehta No. 3, the 
following principles of liability are evolved : 

(i) Anenterprise, engaged in a hazardous or inherently dangerous in- 
dustry and posing a potential threat to the health and safety of work- 
ers and persons residing in the surrounding areas, "owes an abso- 
lute and non-delegable duty to the community to ensure that no 
harm results to any one on account of hazardous or inherently dan- 
gerous nature of the activity which it has undertaken". 

(ii) Ifthe enterprise carrying on such activity is working for its profit, 
it must indemnify all who suffer by such activity. 

(iii) The enterprise is under an obligation to conduct such hazardous 
and inherently dangerous activity with the highest standards of 
safety. If, as a result, any harm ensues, it is absolutely liable to 
compensate the victims. Reasonable care and absence of negligence 
will not mitigate the liability. 

(iv) The enterprise shall be strictly liable for causing the harm as "a 
part of the social cost" for carrying on hazardous or inherently dan- 
gerous activity. 

(v) The quantum of compensation in such cases will depend upon "the 
magnitude and capacity of the enterprise because such compensa- 
tion must have a deterrent effect".”” 

The question of water pollution, especially that of the river Ganga 
came up before the Supreme Court in the case of M.C. Mehta v. Union of 
India. This river passes through the industrial belt of three states and 
most of the industries are tanneries and leather industries. The untreated 
effluents discharged by them have reached a catastrophic stage. The court 
ordered the closures of all the tanneries which do not have an effluent 
treatment plant and which have not taken any step in that direction. Reit- 
erating its earlier stand” the court noted that in our time man's capability 
to transform his surroundings, if used wisely can bring to all people the 
benefits of development and opportunity to enhance the quality of life. 
Wrongly or heedlessly applied, the same power can do incalculable harm 
to human beings and human environment, particularly the living and 
working environment.” The court also ruled that the financial capacities 
of the tanneries should be considered as irrelevant while requiring them 
to establish primary treatment plant and if they cannot set up such plant, 
they cannot be allowed to exist.!” Thus, the court has come down heavily 
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on pollution control authorities wherever they have acted arbitrarily and 
posed a problem in the path of progress. 
: However, the Supreme Court on 3.9.1991 ordered the closure of 76 
anneries located on the banks of river Ganga in the Kanpur district of 
U.P. as they have failed to comply with the court's directions to instal 
water treatment plants to check contamination of the holy river. Mr. M.C. 
Mehta, an environmentalist, filed this petition in 1985. The Supreme Court 
has so far delivered two judgements — in 1987 and 1988 — and several 
interim directions were also issued with a view to save the Ganges from 


any more contamination.’ 


vism to Protect Environment 


(I) Recent Trends in Judicial Acti 
1 role in protecting the environment 


The judiciary has played a very vita 
and checking its degradation and pollution. It is the judiciary which in- 
troduced the concept of environmental jurisprudence and made continu- 
ous serious efforts to make the people aware about the dire, consequences 
of environmental pollution. Keeping in view the dangerous consequences 
of environmental pollution, the judiciary has profounded some theories 
to keep strict vigilance and control on the environmental polluters and 
offenders. These theories are: theory of ‘Absolute Liability’ ,'* theory of 


“Polluter Pays’! and theory of ‘Public Trust’.'* Further, the judiciary 
e flora and fauna and the beauty 


has made tremendous efforts to protect th 
of the nature by jumping from the principle to another, that is, from strict 
liability? to absolute liability and, from compensatory principle'™ to 
polluter pays principle and to the principle of public trust. 

vi In L.K. Koolwal v. State of. Rajasthan and Others"? a public interest 
litigation seeking directions to the Municipal Corporation of Jaipur to 
improve the sanitation of the city and to remove filth, garbage and dirt 


from the city. 
d The Court speaking throug 
sanitation and environment falls ui 


h Justice Mehta held that preservation of 
nder Article 21 ofthe Constitution. It is 


the primary duty of the municipality to provide healthy sanitary condi- 
tions within its municipal limits. The court also pointed out that Art. 51- 
A can ordinarily be called as the duty of citizens, but in fact it is the right 
of the citizens as it creates the right in favour of the citizens to move the 
court to see that the State performs its duties faithfully and obligatory and 
Primary duties are performed in accordance with the law of the land. 
The Court directed the Municipal Corporation to remove the dirt, 
filth and garbage from the city within a period of six months and clean 
the entire Jaipur city and particularly in relation to the areas mentioned in 
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the list submitted by the petitioner with this writ petition. 

In T. Damodhar Rao & Ors. v. The Special Officer, Municipal Cor- 
poration, Hyderabad'™ Justice Chaudhary of Andhra Pradesh High Court 
declared that protection of environment is not only the duty of citizens 
but is also the obligation of all the organs of the State including courts. 
He further observed that slow poisoning by the polluted atmosphere caused 
by environmental pollution amounts to violation of fundamental right of 
the individuals under Art. 21 of the Constitution of India. 

In M/s Chhatisgarh H.L. Industries v. Special Area Development 
Authority, Bilaspur and Others'® the Madhya Pradesh High Court pointed 
out that protection of the environment from pollution is a matter of pub- 
lic interest and when there is a clash between personal interest and public 
interest, the latter must prevail. 

In M.C. Mehta v. Union of India" a public interest petition was filed 
in the Court for preventing nuisance caused by the pollution of the river 
Ganga. The Court observed that the nuisance caused by the pollution of 
the river Ganga was a public nuisance which was widespread in range 
and indiscriminate in its effect. 

The Supreme Court observed that although Parliament and the State 
Legislature have enacted many laws imposing duties on the Central and 
State Boards and the Municipalities for prevention and control of pollu- 
tion of water, many of those provisions have just remained on paper with- 
out any adequate action being taken pursuant thereto. On account of fail- 
ure of authorities to obey the statutory for several years the water in the 
river Ganga at Kanpur has become so much polluted that it can no longer 
be used by the people either for drinking or for bathing. The Nagar 
Mahapalika of Kanpur has to bear the major responsibility for the pollu- 
tion of the river near Kanpur city. The court issued specific directions to 
the Kanpur Municipal Corporation for controlling pollution of the river 
Ganga. 

In U.P. Pollution Control Board v. M/s Modi Distillery and others” 
the industrial unit of the Company at Modinagar, Ghaziabad was engaged 
in the business of manufacture and sale of industrial alcohol. The said 
unit discharged its highly noxious and polluted trade effluents into the 
Kali river through the Kadrabad Drain and thereby caused continuous 
pollution of the stream without the consent of the U.P. Water Pollution 
Board. It was mandatory for the industry to obtain the consent of the 
Board. The court held responsible everyone incharge and responsible for 
the conduct of the business of the company, as well as the company deemed 
to be guilty of the offence. 
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. In Bhopal Gas Tragedy case,'® the Supreme Court has also played a 
vital role. It showed its deepest concern for the life and liberty of the 
people which has affected by the leakage of the poisonous gas resulting 
into the pollution of the environment, affecting adversely the health of 
millions, the death of many and incapacitating their life forever. The court 
directed the Government to immediately provide interim relief for the 
victims of the gas tragedy which has been directed to be released only 
recently in the month of May, 1993 under the directions of the Govern- 


ment of India to the Reserve Bank of India. 

In Union Carbide Corporation V. Union of India,” the Supreme 
Court directed the Union Carbide Corporation to pay a sum of U.S. Dol- 
lars 470 millions to the Union of India in full settlement of all claims and 
liabilities related to and arising out of the Bhopal Gas Leakage Disaster. 
The Supreme Court considered it a compelling duty, both judicial and 
humane, to secure immediate relief to the victims. The court held that 
Tight to live ina healthy environment cannot be violated by anyone under 
the plea that if any harm is caused then the injured party shall be suitably 
compensated. The right to live in a healthy environment is supreme. 

The Supreme Court also emphasized that there is also a need to evolve 
à national policy to protect national interests from ultra hazardous pur- 


Suits of economic giants. Jurists, technologists and other experts in eco- 
nomics, environmentology, sociology and public health etc. should iden- 
ing proper criteria which 


tify areas of common concern and help in evolvi: 

may receive judicial recognition and legal sanction." The court further 
pointed out that there are certain things which a civilized society simply 
cannot permit to be done to its members, even if they are compensated 


for their resulting losses. 
In Charan Lal Sahu v. Union 
Gas Leakage Disaster (Processing © 
tightly observed: 
"In the context of our national dimensi 
life, liberty pollution free air and water is gua 
tution under Articles 21, 48-A and 51(g). Itis 
ed constitutional rights 


take effective steps to protect the guarante 
the interference with the 
our live and livelihood. 


The learned Judge further observed that 
nature beyond the degree of tolerance may affect 
For every triumph that men make over nature, she takes revenge. The 
tight to life is much more than the right to animal existence and attributes 


are manifold, as life itself. . . 
In F.K. Hussain v. Union of. India! the Kerala High Court pointed out 


111 while upholding the Bhopal 


of India 
ct, 1985, Justice K.N. Singh 


f claims) A 


ons of human rights, right to 
ranteed by the Consti- 
the duty of the State to 


"12 
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that the right to sweet water and right to free air are the attributes of the 
right to life to life for these are the basic elements which sustain life itself. 

In M.C. Mehta v. Union of India’ the Supreme Court of India has 
issued directions for the exhibition of slides in cinema halls containing 
information and messages on environment, spread of relative informa- 
tion through Radio and Television and making environment as Compul- 
sory subject in schools and colleges. 

In M/s A.R.C. Cement Ltd. and Others v. State of U.P. and Others"? 
the petitioner started operating this cement factory in Doon Valley de- 
spite court's directions to declare the area as non-industrial. The peti- 
tioner was not permitted to carry on manufacturing process in the area. 

In Tarun Bharat Singh, Alwar v. Union of India''® the matter in- 
volved relates to the environmental pollution caused by mining opera- 
tions in Sariska Tiger Park in Alwar District in the State of Rajasthan. 

' The court directed that if admittedly or indisputably, mines are situated 
within protected area, then the mining activities must be stopped. How- 
ever, ifupon a demarcation of the boundary line any mining area is shown 
to fall clearly outside the protected area, then the bank will not operate. 

In People United for Better Living in Calcutta-Public and Another 
v. State of West Bengal and Other'"’ the court held that the development 
shall have to be in closest possible harmony with the environment, aS” 
otherwise, there would be development but no environment, which would 
result in total devastation. Time has now come to check and control the 
degradation of the environment and since the Law Courts also have à 
duty towards the society for its proper growth and further development 
and moreoso by reason of definite legislations in regard thereto, it is a 
plain exercise of the judicial power to see that there is no such degrada- 
tion of the society and there ought not to be any hesitation thereto. 

In Law Society of India v. Fertilizers and Chemicals Travancore 
Ltd. and Others'" a public sector undertaking engaged in manufacturing 
chemical fertilizers had constructed storage tank having capacity to store 
10,000 tons of ammonia gas. A public interest litigation was filed alleg- 
ing that high potency danger is involved to the human life in allowing to 
continue the operation of 10,000 ammonia storage tank by the Fertilizer 
undertaking in the vicinity of that area. The court ordered the de-com- 
mission and emptying of the ammonia storage tank and further directed 
that storage tank should not be used for strong liquid ammonia after de- 
commission. 

The court held that deprivation of life under Article 21 of the Consti- 
tutional of India comprehends certainly deprivations other than total 
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deprivation. The guarantee to life is certainly more than immunity from 
annihilation of life. Right to environment is part of the right to life. A 
State of perpetual anxiety and fear of extermination of life is not an 
environment adequate for the health and well being of human race. 

_In M/s Mahabir Soap and Gudakhu Factory v. Union of. India’ the 
petitioner was carrying on tobacco processing operations in its unit, which 
was generating highly polluted effluents and the effluants were discharged 
from its unit without any treatment, thereby resulting in pollution of the 
water. This unit was being operated without the consent of the State Pol- 
lution Control Board in violation of Water (Prevention and Control) of 
water pollution) Act, 1974. The Board stopped the continuance of the 
industrial unit. The court held that therefusal to allow continuance of 
industrial unit is in the discretion of the State Board and it is not for the 
Court to go into propriety of reason and substitute its opinion in place of 


the decision of State Board. 

In India Council for Enviro-Legal Action v. Union of India"? the 
court held that all the restrictions, prohibitions regarding construction 
and setting up of industries or for any other purpose shall meticulously 
followed by all the concerned States. The activities which have been de- 
Clared as prohibited within the Coastal Regulation Zone shall not be un- 
dertaken by any of the respondent States. The regulations of permissible 
activities shall also be met culously followed. 

In /shwar Singh v. State of Haryana, ^ the Punjab and Haryana High 
Court awarded compensation to the victims of pollution hazards, as vio- 
lation of Art. 21 of the Indian constitution, caused due to stone-crushers 
activities in violation of the directions of the Supreme Court. 

In /ndian Council for Enviro-Legal Action v. Union of India,” The 


Supreme Court ordered closure of the five hazardous chemical industries 
located in Bichhri village in Udaipur District of Rajasthan and attached 
their all moveable and immovable properties, after holding them respon- 
Sible for inflicting untold misery upon the villagers and causing long last- 

free flow of untreated 


ing damage to the environment in the area. The n 
d pollution to water, soil and 


toxic sludge of chemical industries cause 
L The water in the wells and the streams has turned dark and dirty and 
came unfit for human consumption. 

In Union of India v. Kamath Holiday Resort Pvt. Ltd.” the Supreme 
Court held that under Section 2 of the Forest (Conservation) Act, 1980, 
whenever any forest land was to be dereserved for establishing a holiday 
resort by a private company, permission of the Central Government is 
imperative. The Court further observed that all current streams of thought 
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lead towards protection of environment and preservation of forest wealth. 

In M.C. Mehta v. Union of India" is one of the most leading deci- 
sion of the Supreme Court regarding environmental protection, is polularly 
called Taj Trapezium case. In this case, the Supreme Court directed that 
292 listed coke/coal using industries located in Agra be re-located or 
closed to prevent degradation to Taj-Mahal The closure by December 31, 
1997 is unconditional and irrespective of the fact whether the new unit 
outside TTZ (Taj Trapezium) is completely set up or not. 

In M.R. Pillai v. Executive Officer, Pathiyoor Panchayat,” the Kerala 
High Court ordered to close down the cashew processing factory as the 
black smoke omitted from the factory causes asthama and effects health 
of the people in the locality and of the petitioner who is of old age. 

In the environment Authority-Case,"5 the apex court approved the 
draft order prepared by the Central Government for the establishment of 
an ‘authority’ within the meaning of 3 of the environment (Protection) 
Act, 1986. The ‘authority’ proposed by this order shall be called as "En- 
vironment Pollution (Prevention and Control) Authority" shall replace 
earlier ad-hoc authority — constituted by apex court on a PIL petition. 

In The Almitra H. Patel case," the apex court ordered, on a PIL 
petition, for the constitution of an eight member committee to examine 
the important questions relating to ‘solid waste management’ in class I 
cities. It was also directed by the court that the said committee should 
also suggest ways and means for eco-friendly treatment of solid waste, 
including its shorting, collection, transportation, disposal, recycling and 
reuse and proven technologies if any, in this behalf. 

In the Research Foundation Case,"* the apex court constituted a 
High Powered Committee for the purposes of examining in detail the 
issues relating to Hezardons Waste Management. 


5. REVIEW 


From the foregoing discussion it becomes clear that the judicial review 
of legislative measures, governmental programmes and administrative 
decisions can be an effective instrument of enforcement in environmen- 
tal matters if the question of locus standi does not stand in the way. Hap- 
pily, the higher courts in our country, especially the Supreme Court, have 
made significant contribution in giving a fillip to the citizen's right to à 
hygienic environment, the exercise of their discretionary powers in envi- 
ronmental matters is yet to take a concrete form. The courts have time an! 

again faced difficulties in respect of investigating machinery required for 
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onmental matters. As a result, the difficulty has 


the citizen's suits in envir 
c data. To óvercome this, the courts 


been felt about availability of authenti 
have resorted to appointing distinguished persons a$ experts or commis- 
sioners to investigate and report it. This ad-hoc practice, however, needs 
to be put on a permanent footing, preferably as a special cell, 129 to meet 
the growing number of environmental litigation expected in the coming 
years. In this context, it is suggested here that the environment courts? 
on a regional basis, with a professional judge and two experts drawn from 
the Ecological Sciences Research Group, should be set up. 

However, the compliance with the directions of the Supreme Court 
have, often, been lukewarm. In Rural Litigation and Environment 
Kendra,"! popularly known also as Doon Valley case, the court's direc- 
tions in regard to closing of mines and quarries were followed more in 
their breach by the District ‘Administration and other concerned Depart- 
ments of U.P. Government and illegal quarrying continued even in the 
prohibited areas. Often the court itself has felt that its powers are limited, 
as in the case of the Bombay pavement dwellers case." Here the Su- 
preme Court of India directed the Bombay Municipal 


the Government of Maharashtra to submit a li 
vement dwellers 


‘may be used to house the pa | 
However, the authorities evaded this direction of the court under the cover 
of a "policy decision". . 
the efforts of higher courts, 1n environ- 


Despite all these problems, i; 
mental pollution control through citizens' suits, are indeed appreciable. 
Judicial activism in this sphere is d of the hour, more especially 
when the legislature is lagging behind in bringing the lacunae in the ex- 
isting legal mechanism and the administration is still not well enough 
equipped to meet the challenge. i i 
In future too, the courts will have to play an active role in the formu- 
lation and effective determination of environmental policy so that elected 
untable to law and the public. The 


branches of government become accounta’ t 
shelving of Silent Valley project in Kerala is the good achievement ofthe 
-— onic struggle for the defence of environment 

e executive de- 


environmentalists in their epic S 
where the judiciary okayed the P! j i 
cision.? Now the time has come for the environmentalists to take also 
other important ecologi 
the forests, mining and quarrying © hi 
caused by mines and factories 
courts. 
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CHAPTER EIGHT 


Concluding Observations 
And Probable Future Trends 
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(ii) the Convention on Biological Diversity; 
(iii) Agenda 21; 

(iv) the Rio Declaration; 

(v) and the Forest Principles. 

The outcome of Rio suggests that some of the key concerns at the 
summit including definitions of sustainability, access to finance, and 
environmental degradation under domestic versus the global context, 
need to be discussed fully. 

First, the sensitivity of developing and large countries, like Brazil, 
India and China is reflected to the new concepts of sustainability when 
they saw it as an attack on their sovereign rights. The concept of environ- 
mental space’ is of great importance in this context. This defines the 
space for developing countries to increase their carbon dioxide emis- 
sions in line with the growing population. Space for such emissions has 
to be evaluated by the developed countries, as they have taken the major 
share of environmental space. Hence they are primarily responsible for 
creating the problem of climatic change and global warming. Thus, 25 
per cent of the world's population consumes 85 per cent of its wealth and 
produce 90 per cent of its waste; if rich reduce their wasteful consump- 
tion by 25 per cent worldwide pollution will be reduced by 22.5 per cent, 
while the poor 75 per cent reduced consumption totally and disappear 
from this earth the reduction in pollution would be only 10 per cent. The 
pattern of north-south negotiations is exemplified by Malaysia when it 
demanded that every country in the world should keep 30 per cent of its 
territory under forest, or pay compensation to another to preserve this 
tree space and carbon sink for it, known in the forest negotiations as the 
call for the ‘greening of the world' 5 However, the attitude of the major 
developed countries failed to show any sensitivity to such concerns. 

Secondly, access to resources and technology is of key importance 
in enabling developing countries to support environmental protection. 
There was a lack of commitment on the part of developed countries on 
the transfer of money and technology to confront this challenge.* In 
terms of resources the summit estimated requirements to monitor envi- 
ronmental pollution in south to be $ 600 billion annually with external 
resource requirements being put at $ 125 billion per year. Developing 
countries demanded a Green Fund untouched by World Bank condition- 
ality. The developed nations are paying only $ 19 billion. 

Thirdly, environmental degradation issues were examined carefully 
in Agenda 21 but primarily in the context of domestic policy, whereas 
maximum attention at the conference was devoted to global or 
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transboundary environmental problems. Developing countries were dis- 
appointed by the much focus on global environmental problems like 
global warming and biodiversity. Attempts to reach or encourage firm 
commitments in areas of interest to developing countries Were limited. 

Thus Rio created a full recognition of the environment develop- 
ment relationship but also unfolded the need to confront more funda- 
mental questions on the global-national political economy. Environ- 


mental problems, embodied in conventions and international venues, 
cannot be divorced from the priorities of developing and developed 
ases in the global economic 


countries and the factors underlying any bi 
system. 
The Rio Summit was a great success in 


was a complete failure in terms of achievemen 
contribution of developed nations to the world environmental pollution 


is approximately 80%, it was argued that the developed nations should 
bear at least $125 billion and the rest $500 billion to be borne by the 
developing nations. The response to this question has been negative 


from developed nations. 
tries (The South), on 


The developing coun i 
i tal deliberations are 


suspicions that multilateral environmen 
attempts of the developed world (The North) to keep them economically 


disadvantaged. The state of the environment In 1997 of eight environ- 


mental heavy weights is shown in table I below: 


Table 9.1: Eight Environmental Heavy Weights 
DE Per cent Share in World's 
p Carbon Forest Flowering 


terms of participation, but 
t of its objective. Since the 


the other hand, harbour 
disguised 


species 

l. America 5 26 23 s : 
2. Russia 3 2 7 2 : 
3. Japan 2 17 5 OF : 
4. Germany 1 8 4 o : 
5. China 21 2 13 g les 
6. India 17 1 4 : : 
7. Indonesia 4 1 1 3 x 

H 2 1 16 22 
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The UN Conference at Stockholm (1972), Montreal Protocol (1987), 
the Earth Summit held at Rio-de-Jenerio (1992) and Koyoto Summit 
(19975, have all been great success in terms of participation and creation 
of awareness among the members of the world community, but have 
failed in bringing about a consensus on the issue of sharing the global 
environmental costs, that is, investment in global environmental 
programmes carried on by various UN agencies for removing the 
environmental pollution. This is so because the present global 
environmental politics has been characterised more by feet-dragaging 
and denial of problems than by cooperation.? 

The rise of the global Environmental Facility (GEF), represents an 
attempt to bring about collaboration, on financing global environmental 
problems, between the World Bank, the United Nations Development 
Programme (UNDP) and the United Nations Environment Programme 


(UNEP). 
ININDIA 


The concern for environment in India basically stemmed from mass 
poverty, galloping population, underdevelopment and a desire for 
industrialisation. Despite rapid economic and planned development India 
still contains 40 per cent people living below poverty line, 700 million 
people having no access to elementary sanitation, 300 million people 
without safe drinking water and 380 million illiterates out of which two 
thirds are females.'? 

India is one of the twelve megabiodiversity centres in the world. It 
has a wide diversity of ecological habitats like forests, grasslands, 
wetlands, marine and coastal ecosystems. According to the available 
data, India ranks tenth in the World and fourth in Asia in plant diversity. 
Surveys conducted so far have inventories over 49000 species of plants 
and over 81000 species of animals. To date, only 7096 of the area has 
been surveyed, and the flora and fauna identified are only a part of the 
diversity existing in India. India is also an acknowledged centre for crop 
diversity. It is home of 167 cultivated plant species, and 320 species of 
their wild relatives. The gene bank of the National Bureau of Plant Genetic 
Resources has a collection of over 144,000 varieties. Studies in genetic 
diversity are however not very widespread." 

It is estimated that the availability of medicinal plants in India is 
under serious threat over 95% of medicinal plants used by Indian industry 
today are collected from the wild. Over 70% of the plant collections involve 
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because of the use of parts like roots, bark, wood, 
), and this poses a definite threat 


f medicinal plants." 


destructive harvesting 
stem and the whole plant (in case of herbs 
to the genetic stock and to the diversity 0: 

After the Stockholm Conference: (1972), the Government of India 
appointed the National Committee on Environmental Planning and Co- 
ordination (NCEPC) with the objective to seek advice and 
recommendations for the preservation and protection of environment. In 
1980, the Tiwari Committee was appointed which recommended for 
establishment of Department of Environment for directing the 
administrative machinery and for taking legislative measures for 
environmental protection. In 1985, the Ministry of Environment and 
Forest was created. Lateron, NCEPC was replaced by National Committee 
on Environmental Planning (NCEP) to prepare annual “State of 
Environment Report” for the country and to prepare environmental 


awareness through the massmedia etc. 

The Department of Environment functions with the aid of two 
subsidiaries —the NCEP and National Development Board. The Botonical 
Survey of India, Zoological Survey of India, Centre Board for prevention 
and control of Water Pollution and the National Museum of National 
History function under the Department of Environment. 

India has made an attempt to control pollution through its legislative 
activity. The pre-Stockholm Conference (1972) era Laws" in India 
Contain the provisions to control and check the activities which are 
allegedly hazardous to the safeguards of an environment but they have 


no direct bearings as such. . 
In the post-Stockholm era, a rapi 
to check anything that pollutes envir 


Parliament has passed a large number whic si 
deal with the protection of environment and these legislations are: The 


Water (Prevention and Control of Pollution) Act, 1974; Forest 
(Conservation) Act, 1980; The Air (Prevention and Control of Pollution) 
Act, 1981; Environment (Protection) Act, 1986; Public Liability Insurance 
Act, 1991 and National Environment Tribunal Act, 1995. 

In brief, Indian environmental statutes, though impressive in range 
and coverage and more often observed in breach than in application. The 
deterrent theory of punishment utilised under strict and absolute liability 


inci j i8 
principle has achieved some degree of success. no 
To make the environmental protection a Constitutional mandate, 


Article 48-A and 51-A were inserted by the 42nd Qus qq ASt 1970 m 
the Constitution of India which directly deal with the protection of 


d and extensive legislative activity 
onment has taken place in India. 
of legislations which exclusively 
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environment. Article 48-A of the Directive Principle of State Policy states: 

“The State shall endeavour to protect and improve the environment 
and to safeguard the forests and wildlife of the country." The 
fundamental duty enshrined in Article 51-A(g) says: "It shall be 
duty of every citizen of India to protect and improve the natural 
environment including forests, lakes, rivers and wildlife and to 
have compassion for living creatures". 

Thus Protection of environment is Constitutional policy. Entitlement 
to a clean environment is one of the recognised basic human rights of the 
citizens in India. Environmental protection has become common cause 
of all the people. 

The role of judiciary has been of great importance in the area of 
environment protection but is slow and expensive. The limitation of 
absence of any machinery of the court to investigate factual and technical 
aspect of cases involving hazardous substances and waste have 
contributed to the judicial remedy being inadequate. 

However, the judicial attitude has also shown that the effective and 
speedy devices to protect the environment may be made available to the 
citizens through its writ jurisdiction by entertaining petitions. The Indian 
judiciary has shown that it is not bound by the narrow provisions of the 
existing environmental laws. Rather, it has given very wide ranging 
reliefs, which are not even contemplated under the environmental laws. 
It is a welcome approach and it has admitted exceptions to the rigid rule 
of locus standi in the public interest. It has frequently entertained petitions 
under Articles 32 and 226 of the Constitution of India filed by voluntary 
organisations and the public spirited persons interested in protection of 
environment. It has also treated letters and other informal communications 
as regular writ petitions. It has thus done a commendable work in 
arousing the social consciousness about the prevention and control of 
environmental pollution. 

However, the Indian Judiciary has much to contribute in the area of 
environment in the times to come, with the entry of multinational 
investors under the India's policy of economic liberalisation. The 
changing socio-economic conditions of the country may further call for 
judicial activism based on the principle of sustainable development 
which must be environmentally sustainable too. There is utmost urgent 
need for careful handling of environmental cases by judiciary which 
should work out equities in favour of industrialists and the governments 
which had already invested huge money in the major projects. 
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PROBABLE FUTURE TRENDS 


Seeing the past experiences and recent developments in science, 
technology and economics, as well as population explosion, some 
probable future trends appear to emerge in environmental pollution, 
environmental protection and sustainable development. The trends of 
environmental degradation and increase of pollution which exist at 
present are likely to increase in future also to make the problem more 
complicated and difficult for the present and future generations." 


The 20th century has given man two things.'* First the technical 
and new tools to make 


capability to achieve any thing he can imagine 
his life easier. Second, for the first time in history, the earth is facing 
its non-renewable resources 


billions of human beings selfishly eating away 1 
at an alarming speed. The number is continuously increasing and no 


body knows how the planet earth will in future cope with this increasing 


activity. 

In 21* Century, a very worrying picture will emerge of South East 
Asia and Africa, where population growth is much faster than the land 
and land production would not be enough for the growing population of 
these regions. m 

In 17" Century, when population overshot food production in 
Europe, Millions of European were forced to go out and this led to 
establishment of colonies. It is unfortunate that in future there will be no 
more unexplored places on this earth planet where the ballooning 
populations of these developing countries could go and reside. 

In the 1970s, the first report of the club of Rome, says: “If the present 
growth trends in world population, industrialisation, pollution, food 
Production, and resource depletion continue unchanged, the limits to 
growth on this planet will be reached sometime within the next one 
hundred years".'? | matt 

The world keeps on changing constantly with time and it brings new 
changes, wether we are ready for them or not. However devastating or 
unexpected these changes may be, whatever cause of these changes may 
be, they all have some side effects. Until the end of the cold war, the 
world powers were obsessed with military superiority and inventing tools 
for faster destruction of humanity- Today, the Central American 
Intelligence (CIA), which was previously obsessed with gathering 
information on the military capabilities of other countries, is now 
gathering information on looming environmental threats. This trend is 


likely to continue in future also. 
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The goals of the 1992 UN Earth Summit at Rio marked a turning point 
in international thinking on environment and sustainable development. 
Agenda 21 recognised that growth, poverty alleviation, population policy 
and environmental protection were mutually reinforcing and supporting. 
Economic growth, without appropriate environmental policies will adversely 
affect growth in future.?? 


SUGGESTIONS 


In view of the above the following suggestions are submitted to control 
environmental pollution, save environment from degradation and 
maintain sustainable development: 

1. Pollution control law should be made more effective and should 
be strictly enforced. | 

2. Environmental law is required to be amended so that instead of 
criminal liability, tort (strict) liability should be imposed for an 
offence under environmental laws. In that case the tortious liability 
would shift the environment problem from criminal law to that of 
convenient civil law where evidence is simpler. 

3. Environmental awareness and pollution should be incorporated in 
the curriculum upto Class XII. 

4. Environmental law should be amended to shift the onus on the 
polluters to prove their innocence. 

5. Standards of pollution ‘should be laid down by Parliament or the 
State Legislatures. It must not be delegated to Boards and there 
must be uniform standards throughout the country. 

6. The Boards must be given more powers to cancel licence and close 
the industries in case of violation of any of the provisions of the 
acts. 

7. The Environment (Protection) Act must provide mandatory 
provisions for making inventory of polluting industries in the cities, 
towns and urban areas. The provisions shall also be made for 
shifting the inherently dangerous industries from cities, towns and 
urban areas to the industrial zones. 

8. Rightto information should be made part of every pollution control 
law. : 

9. There must be codified a comprehensive law for controlling noise 
pollution. 

10. All necessary, possible and effective stringent measures should be 
taken to stop deforestation in the country. 
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Provision must also be made to prescribe deterrent punishment like 
life imprisonment and confiscation of property of the corrupt officers 
working under the Board whose passive support or dereliction of 
statutory duty helps the growth of industrial pollution. 


Necessary legislation should be devised to settle the accountability 
of polluter as against the victim by following polluter-pays 
principle?! Presently, the Public Liability Insurance Act of 1991 
and National Environmental Tribunal Act, 1995 should be utilised 
to provide immediate relief to the persons affected by water andair 
pollution. 
A district level unit of the Pollution Control Board should be 


established. The requirement of sixty day's notice to the Board or 
such proposed unit should be relaxed for greater public 


participation and immediate action. 
Waste management policy should form an integral component of 
licence application and should be such as to minimise the 
generation of wastes. 

Now the time has come 
comprehensive code to 
substances and wastes and d 
accidents coupled with a separa 
dispute relating to hazardous subs 


when it has become imperative to have a 
deal with all the aspects of hazardous 
etermination of liability arising out of 
te set of tribunals to adjudicate 
tances, process and wastes. 
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IMPORTANT DOCUMENTS ON ENVIRONMENT : 
NATIONAL ANDINTERNATIONAL 


DOCUMENT-I(A) 


The Water (Prevention and Control of Pollution) Act, 1974 
No. 6 of 1974 
[23rd March, 1974] 


An Act to provide for the prevention and control of water pollution and 
the maintaining or restoring of wholesomeness of water, for the estab- 
lishment, with a view to carrying out the purposes aforesaid, of Boards 
for the prevention and control of water pollution, for conferring on and 
assigning to such Boards powers and functions relating thereto and for 
matters connected therewith. 

Whereas it is expedient to provide for the prevention and control of 
water pollution and the maintaining or restoring of wholesomeness of 
water, for the establishment, with a view to carrying out the purposes 
aforesaid, of Boards for the prevention and control of water pollution and 
for conferring on and assigning to such Boards powers and functions: 
relating thereto; 

And whereas Parliament has no power to make laws for the States 
with respect to any of the matters aforesaid except as provided in articles 
249 and 250 of the Constitution; 

And whereas in pursuance of clause (1) of article 252 of the Consti- 
tution resolutions have been passed by all the Houses of the Legislatures 
of the States of Assam, Bihar, Gujarat, Haryana, Himachal Pradesh, Jammu 
and Kashmir, Karnataka, Kerala, Madhya Pradesh, Rajasthan, Tripura 
and West Bengal to the effect that the matters aforesaid should be regu- 
lated in those States by Parliament by law; 

Be it enacted by Parliament in the Twenty-fifth year of Republic of 
India as follows:— 


CHAPTERI 
PRELIMINARY 


1. Short title, Application and Commencement.—(1) This Act may be 
called the Water (Prevention and Control of Pollution) Act, 1974. 
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(2) It applies in the first instance to the whole of the States of Assam, 
Bihar, Gujarat, Haryana, Himachal Pradesh, Jammu and Kashmir, 
Karnataka, Kerala, Madhya Pradesh, Rajasthan, Tripura and West Ben- 
gal and the Union Territories; and it shall apply to such other State which 
adopts this Act by resolution passed in that behalf under clause (1) of 
article 252 of the Constitution. 

(3) It shall come into force, at once in the State of Assam, Bihar, 
Gujarat, Haryana, Himachal Pradesh, Jammu and Kashmir, Karnataka, 
Kerala, Madhya Pradesh, Rajasthan, Tripura and West Bengal and in the 
Union territories; and in any other State which adopts this Act under 
clause (1) of article 252 of the Constitution on the date of such adoption 
and any reference in this Act to the commencement of this Act shall, in 
relation to any State or Union territory, mean the date on which this Act 
comes into force in such State or Union territory. 

2. Definitions.—In this Act, unless the context otherwise requires,— 

(a) “Board” means the Central Board or a State Board; 

'[(b) “Central Board" means the Central Pollution Control Board 
constituted under section 3]; 
(c) “Member” means a member of a Board and includes the chair- 


man thereof; 
?[(d) “Occupier”, in relation to any factory or premises, means the 


person who has control over the affairs of the factory or the 
premises, and includes, in relation to any substance, the person 
in possession of the substance; 

*[dd) “Outlet” includes any conduit pipe or channel, open or closed, 
carrying sewage or trade effluent or any other holding arrange- 
ment which causes or is likely to cause, pollution;] 

(e) “pollution” means such contamination of water or such alter- 
ation of the physical, chemical or biological properties of water 
or such discharge of any sewage or trade effluent or of. any other 
liquid, gaseous or solid substance into water (whether directly 
or indirectly) as many, OF is likely to, create a nuisance or render 


such water harmful or injurious to public health or safety, or to 
dustrial, agricultural or other legiti- 


domestic, commercial, in 1 
mate uses, or to the life and health of animals or plants or of 
aquatic organisms; : 

(f) "prescribed" means prescribed by rules made under this Act by 
the Central Government or, as the case may be, the State Gov- 


ernment; 
(g) “Sewage effluent” means affluent from any sewerage system or 
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sewage disposal works and includes sullage from open drains; 


*[(gg) "sewer" means any conduit pipe or channel, open or closed, 


carrying sewage or trade effluent;] 


5[(h) “State Board" means a State Pollution Control Board consti- 


( 


tuted under section 4;] 

"State Government" in relation to a Union territory means the 
Administrator thereof appointed under article 239 of the Con- 
stitution; 


Ra 


(j) "stream" includes— 


(i) river, 
(ii) water course (whether flowing or for the time being dry); 
(iii) inland water (whether natural or artificial); 
(iv) sub-terranean waters; 
(v) sea or tidal waters to such extent or, as the case may be, to 
such point as the State Government may, by notification in 
the Official Gazette, specify in this behalf; 


(k) "trade effluent" includes any liquid, gaseous or solid substance 


which is discharged from any premises used for carrying on any 
*[industry, operation or process, or treatment and disposal sys- 
tem], other than domestic sewage. 


CHAPTER II 


THE CENTRAL AND STATE BOARDS FOR PREVENTION 
AND CONTROL OF WATER POLLUTION 


3. Constitution of Central Board.—(1) The Central Government 


shall, with effect from such date (being a date not later than six months of 
the commencement of this Act in the States of Assam, Bihar, Gujarat, 
Haryana, Himachal Pradesh, Jammu and Kashmir, Karnataka, Kerala, 
Madhya Pradesh, Rajasthan, Tripura and West Bengal and in the Union 
territories) as it may, by notification in the Official Gazette, appoint, 
constitute a Central Board to be called the "[Central Pollution Control 
Board] to exercise the power conferred on the perform the functions 
assigned to that Board under this Act. 


(2) The Central Board shall consist of the following members, 


namely:— 


(a) a full-time chairman, being a person having special knowledge 


or practical experience in respect of *[matters relating to envi- 
ronmental protection] or a person having knowledge and expe- 
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rience in administering institutions dealing with the matters 
aforesaid, to be nominated by the Central Government; 

(b) *[such number of officials, not exceeding five,] to be nomi- 
nated by the Central Government to represent that Government; 

(c) such number of persons, not exceeding five to be nominated by 
the Central Government, from amongst the members of the 
State Boards, of whom not exceeding two shall be from those 
referred to in clause (c) of sub-section (2) of section 4; 

(d) [such number of non-officials, not exceeding three,] to be nomi- 
nated by the Central Government, to represent the interests of 
agriculture, fishery or industry or trade or any other interest 
which, in the opinion of the Central Government, ought to be 


represented; 

(e) two persons to repres 
controlled or manage 
nated by that Government; 

"[f) a full-time member-secretary, 
edge and experience of scienti 
ts of pollution control, to be ap 


ent the companies or corporations owned, 
d by the Central Government, to be nomi- 


possessing qualifications, knowl- 

fic, engineering or management 

aspec pointed by the Central 
Government.] 

(3) The Central Boa 

said having perpetual success 


he name afore- 


rd shall be a body corporate with tl 
subject 


ion and a common seal with power, 
to the provisions of this Act, to acquire, hold and dispose of property and 
to contract, and may, by the aforesaid name, sue or be sued. 

4. Constitution of State Boards.—(1) The State Government shall, 
with effect from such date 12% as it may, by notification in the Official 
Gazette, appoint, constitute a "[State Pollution Control Board], under 
such name as may be specified in the notification, to exercise the powers 
conferred on and perform the functions assigned to that Board under this 
Act. 

(2) A State Board shall consist of the following members, namely:— 

(a) a "[*** chairman, being a person having special knowledge or 

practical experience in respect of [matters relating to environ- 
mental protection] or a person having knowledge and experi- 
ence in administering institutions dealing with the matters afore- 
said, to be nominated by the State Government [Provided that 
the chairman may be either whole-time or part-time as the State 


Government may think fit;] 
(b) "[such number of officials, not exe 
nated by the State Government to Te 


eeding five,] to be nomi- 
present that Government; 
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(c) '8[such number of person, not exceeding five,] to be nominated 
by the State Government from amongst the members of the 
local authorities functioning within the State; 

‘such number of non-officials, not exceeding three] to be nomi- 
nated by the State Government to represent the interest of agri- 
culture, fishery or industry or trade or any other interest which, 
in the opinion ofthe State Government, ought to be represented; 

(e) two persons to represent the companies or corporations owned, 

controlled or managed by the State Government, to be nomi- 

nated by that Government; 

?Q(f) a full-time member-secretary, possessing qualifications, knowl- 
edge and experience of scientific, engineering or management 
aspects of pollution control, to be appointed by the State Gov- 
ernment.] 

(3) Every State Board shall be a body corporate with the name 
specified by the State Government in the notification under sub-section 
(1), having perpetual succession and a common seal with power, subject 
to the provisions of this Act, to acquire, hold and dispose of property and 
to contract, and may, by the said name, sue or be sued. 

(4) Notwithstanding anything contained in this section, no State 
Board shall be constituted for a Union territory and in relation to a Union 
territory, the Central Board shall exercise the powers and perform the 
functions of a State Board for that Union territory: 

Provided that in relation to an Union territory the Central Board 
may delegate all or any of its powers and functions under this sub- 
section to such person or body of persons as the Central Government 
may specify. 

5. Terms and conditions of service of members.—(1) Save as oth- 
erwise provided by or under this Act, a member of a Board, other than, a 
member-secretary, shall hold office for a term of three years from the date 
of his nomination: 

Provided that a member shall, notwithstanding the expiration of his 

term, continue to hold office until his successor enters upon his 

office. 

21[(2) The term of office of a member of a Board nominated under 
clause (b) or clause (e) of sub-section (2) of Section 3 or clause (b) or 
clause (e) of sub-section (2) of section 4 shall come to an end as soon as 
he ceases to hold the office under the Central Government or the State 
Government or, as the case may be, the company or corporation owned, 
controlled or managed by the Central Government or the State Govern- 


(d 


— 
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ment, by virtue of which he was nominated.] 
(3) The Central Government or, as the case may be, the State Gov- 
t thinks fit, remove any member of a Board before the 


ernment may, if i 
e opportunity of 


expiry of his term of office, after giving him a reasonabl 
showing cause against the same. 

(4) A member of a Board, other than the member-secretary, may at 
any time resign his office by writing under his hand addressed— 

(a) in the case of chairman, to the Central Government or, as the 

case may be, the State Government; and 

(b) inany other case, to the chairman of the Board. 

and the seat of the chairman or such member shall thereupon become 


vacant. 

(5) A member of a Board, o! 
deemed to have vacated his seat if he is absent without reason, 
in the opinion of the Board, from three consecutive meetings of the 
Board, [or where he is nominated under clause (c) or clause (e) of sub- 
section (2) of section (3) or under clause (c) or clause (e) of sub-section (2) 
of section 4, if he ceases to be a member of the State Board or of the local 
authority or, as the case may be, of the company or corporation owned, 
controlled or managed by the Central Government or the State Govern- 
ment and such vacation of seat shall, in either case, take effect from such 
date as the Central Government or, as the case may be, the State Govern- 
ment may, by notification in the Official Gazette, specify.] 

(6) A casual vacancy in a Board shall be filled by a fresh nomination 
and the person nominated to fill the vacancy shall hold office only for 
the remainder of the term for which the member in whose place he was 


nominated. a 
(7) A member of a Board ?[shall be eligible for renomination]. 
(8) The other terms and conditions of service of a member of a 
Board, other than the chairman and member-secretary, shall be such as 
may be prescribed. : f 
(9) The other terms and conditions of service of the chairman shall 
be such as may be prescribed. 
(1) No person shall be a member of a Board, 


ther than the member-secretary, shall be 
sufficient 


6. Disqualifications.—1 
who— 
(a) is, or at any time has been adjudged insolvent or has suspended 
has compounded with his creditors, or 


payment of his debts or 
(b) is of unsound mind and stands so declared by a competent 


court, or Si i ate 
(c) is, or has been, convicted of an offence which, in the opinion of 
, 
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the Central Government or, as the case may be, of the State 
Goverument, involves moral turpitude, or 

(d) is, or at any time has been, convicted of an offence under this 
Act, or 

(e) has directly or indirectly by himself or by any partner, any share 
or interest in any firm or company carrying on the business of 
manufacture, sale or hire of machinery, plant, equipment, appa- 
ratus or fittings for the treatment of sewage or trade effluents, or 

(f) isa director or a secretary, manager or other salaried officer or 

employee of any company or firm having any contract with the 
Board, or with the Government constituting the Board, or with 
a local authority in the State, or with a company or corporation 
owned, controlled or managed by the Government, for the car- 
rying out of sewerage schemes or for the installation of plants 
for the treatment of sewage or trade effluents, or 

(g) has so abused, in the opinion of the Central Government or as 

the case may be, of the State Government, his position as a 
member, as to render his continuance on the Board detrimental 
to the interest of the general public. 

(2) No order of removal shall be made by the Central Government or 
the State Government, as the case may be, under this section unless the 
member concerned has been given a reasonable opportunity of showing 
cause against the same. > 

(3) Notwithstanding anything contained in sub-sections (1) and (7) 
of section 5, a member who has been removed under this section shall 
not be eligible for renomination as a member. 

7. Vacation of seats by members.—If a member of a Board be- 
comes subject to any of the disqualifications specified in section 6, his 
seat shall become vacant. 

8. Meetings of Boards.—A Board shall meet at least once in every 
three months and shall observe such rules of procedure in regard to the 
transaction of business at its meetings as may be prescribed: 

Provided that if in the opinion of the chairman, any business of an 

urgent nature is to be transacted, he may convene a meeting of the 

Board at such time as he thinks fit for the aforesaid purpose. 

9. Constitution of committees.—(1) Board may constitute as many 
committees consisting wholly of members or wholly of other persons or 
partly of members and partly of other persons, and for such purpose or 
purposes as it may think fit. 

(2) A committee constituted under this section shall meet at such 
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uch rules of procedure in 


time and at such place, and shall observe s 
tings, as may be pre- 


regard to the transaction of business at its mee 
scribed. 

(3) The members of a co 
shall be paid such fees and all 
attending to any other work of the 

10. Temporary association o 
purposes.—(1) A Board may assoc 
for such purposes, as may be prescri 
advice it may desire to obtain in per 


this Act. 
(2) A person associated with the Board under sub-section (1) for any 


purpose shall have a right to take part in the discussions of the Board 
relevant to that purpose, but shall not have a right to vote ata meeting of 
the Board, and shall not be a member for any other purpose. 

?*[(3) A person associated with the Board under sub-section (1) for 
any purpose shall be paid such fees and allowances, for attending its 
meetings and for attending to any other work of the Board, as may be 
prescribed.] 

11. Vacancy in Board not to invalidate acts or proceedings.—No 
act or proceeding of a Board or any committee thereof shall be called in 
question on the ground merely of the existence of any vacancy in, or any 
defect in the constitution of, the Board or such committee, as the case 


may be. 

[11A. Delegation of powers to Chairman.—The chairman ofa 
Board shall exercise such powers and perform such duties as may be 
prescribed or as may, from time to time, be delegated to him by the 
Board.] 

12. Member-secretary and offic 
Board.—(1) Terms and conditions of se 
shall be such as may be prescribed. 

ercise such powers and perform 


(2) The member-secretary shall ex à 
bed or as may, from time to time, be del- 


hairman. 
be made by the Central Government 


ernment in this behalf, a Board may 
s it considers necessary for the 


mmittee (other than the members of Board) 
owances, for attending its meetings and for 
Board as may be prescribed. 

f persons with Board for particular 
jate with itself in such manner, and 
bed any person whose assistance or 
forming any of its functions under 


ers and other employees of 
rvice of the member-secretary 


such duties as may be prescri 
egated to him by the Board or its c 
(3) Subject to such rules as may 
or, as the case may be, the State Gov 
appoint such officers and employees 2 
efficient performance of its functions. 
Sep *o* zy 
U[(3A) The method of recruitment and the terms and conditions of 
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service (including the scales of pay) of the officers (other than the mem- 
ber-secretary) and other employees of the Central Board or a State Board 
shall be such as may be determined by regulations made by the Central 
Board or, as the case may be, by the State Board: 

Provided that no regulation made under this sub-section shall take 

effect unless,— 

(a) in the case of a regulation made by the Central Board, it is 

approved by the Central Government; and 

(b) in the case of a regulation made by a State Board, it is approved 

by the State Government.] 

?:[((3B) The Board may, by general or special order, and subject to 
such conditions and limitations, if any, as may be specified in the order, 
delegate to any officer of the Board such of its powers and functions 
under this Act as it may deem necessary.] 

(4) Subject to such conditions as may be prescribed, a Board may 
from time to time appoint any qualified person to be a consulting engi- 
neer to the Board and pay him such salaries and allowances and subject 
him to such other terms and conditions of service at it thinks fit. 


CHAPTER III 


13. Constitution of Joint Board.—(1) Notwithstanding anything 
contained in this Act, an agreement may be entered into— 
(a) by two or more Governments of contiguous States, or 
(b) by the Central Government (in respect of one or more Union 
territories) and one or more Governments of State contiguous to 
such Union territory or Union territories, 
to be in force for such period and to be subject to renewal for such further 
period if any, as may be specified in the agreement to provide for the 
constitution of a Joint Board,— 
(i) ina case referred to in clause (a), for all the participating States; 
and 
(ii) in a case referred to in clause (b), for the participating Union 
territory or Union territories and the State or States. 
(2) An agreement under this section may— 
(a) provide, in a case referred to in clause (a) of sub-section (1), for 
the apportionment between the participating States and in 2 
case referred to in clause (b) of ihat sub-section for the appo- 
tionments between the Central Government and the participat- 
ing State Government or State Governments, of the expenditure 
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in connection with the joint Board; 

(b) determine, in a case referred to in clause (a) of sub-section (1), 

which of the participating State Governments and in a case 
referred to in clause (b) of that sub-section, whether the Central 
Government or the participating State Government (if there are 
more than one participating State, also which of the participat- 
ing State Governments) shall exercise and perform the several 
powers and functions of the State Government under this Act 
and the references in this Act to the State Government shall be 
construed accordingly; 

provide for consultation, in a case referred to in clause (a) of 
sub-section (1), between the participating State Governments 
and in a case referred to in clause (b) of that sub-section, be- 
tween the Central Government and the participating State Gov- 
ernment or State Governments either generally or with refer- 
ence to particular matters arising under this Act; 

make such incidental and ancillary provisions, not inconsistent 
with this Act, as may be deemed necessary or expedient for 
giving effect to the agreement. 

(3) An agreement under this section shall be published, in a case 

referred to in clause (a) of sub-section (1), in the Official Gazette of the 
participating States and in a case referred to in clause (b) of that sub- 
section, in the Official Gazettee of participating Union territory or Union 
territories and participating State or States. 

. 44. Composition of Joint Boards.—(1) A Joint Board constituted 
in pursuance of an agreement entered into under clause (a) of sub-section 
(1) of section 13 shall consist of the following members, namely:— 

(a) a full-time chairman, being a person having special knowledge 
or practical experience in respect of [matters relating to envi- 
ronmental protection] or a person having knowledge and expe- 
rience in administering institutions dealing with the matters 
aforesaid, to be nominated by the Central Government, 

(b) two officials from each of the participating States to be nomi- 
nated by the concerned participating State Government to rep- 


resent that Government; 
(c) one person to be nomina! 
Governments from amon; 
ties functioning within the State concerned; 
(d) one non-official to be nominated by each of the participating 
State Governments to represent the interests of agriculture, fish- 


(o) 


(d) 


ted by each of the participating State 
gst the members of the local authori- 
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ery or industry or trade in the State concerned or any other 
interest which, in the opinion of the participating State Govern- 
ment, is to be represented; 

two persons to be nominated by the Central Government to 
represent the companies or corporations owned, controlled or 
managed by the participating State Governments; 

a full-time member-secretary, possessing qualifications, knowl- 
edge and experience of scientific, engineering or management 
aspects of pollution control, to be appointed by the Central 
Government.] 


(2) A Joint Board constituted in pursuance of an agreement entered 
into under clause (b) of sub-section (1) of section 13 shall consist of the 
following members, namely:— 


(a) 


(b) 


(c) 


(à) 


a full-time chairman, being a person having special knowledge 
or practical experience in respect of ?'[matters relating to envi- 
ronmental protection] or a person having knowledge and expe- 
rience in administering institutions dealing with the matters 
aforesaid, to be nominated by the Central Government; 

two officials to be nominated by the Central Government from 
the participating Union territory or each of the participating 
union territories, as the case may be, and two officials to be 
nominated, from the participating State or each of the partici- 
pating States, as the case may be by the concerned participating 
State Government; 

one person to be nominated by the Central Government from 
amongst the members of the local authorities functioning within 
the participating Union territory or each of the participating 
Union territories, as the case may be and one person to be nomi- 
nated, from amongst the members of the local authorities func- 
tioning within the participating State or each of the participat- 
ing States, as the case may be, by the concerned participating 
State Government; 

one non-official to be nominated by the Central Government 
and one person to be nominated by the participating State Gov- 
ernment or State Government to represent the interests of agr i- 
culture, fishery or industry or trade in the Union territory or in 
each of the Union territories or the State or in each of the States. 
as the case may be, or any other interest which in the opinion of 
the Central Government or, as the case may be, of the State 
Government is to be represented. 
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(e) two persons to be nominated by the Central Government to 
represent the companies or corporations owned, controlled or 
managed by the Central Government and situate in the partici- 
pating Union territory or territories and two persons to be nomi- 

nated by the Central Government to represent the companies or 
corporations owned, controlled or managed by the participat- 

ing State Governments; 

X(f) a full-time member-secretary, possessing qualifications, knowl- 
edge and experience of scientific, engineering or management 
aspects of pollution control, to be appointed by the Central 


Government.] 


(3) When a Joint Board is constituted in pursuance of an agreement 


under clause (b) of sub-section (1) of section 13, the provisions of sub- 
section (4) of section 4 shall cease to apply in relation to the Union 
territory for which the Joint Board is constituted. 

(4) Subject to the provisions of sub-section (3), the provisions of 
sub-section (3) of section 4 and sections 5 to 12 (inclusive) shall apply in 
relation to the Joint Board and its member-secretary as they apply in 
relation to a State Board and its member-secretary. 

(5) Any reference in this Act to the State Board shall, unless the 
context otherwise requires, be construed as including a Joint Board. , 

15. Special Provisions relating to giving of directions.—Notwith- 
standing anything contained in this Act where any Joint Board is consti- 
tuted under section 13,— 

(a) the Government of the State for which the Joint Board is consti- 
tuted shall be competent to give any direction under this Act 
only in cases where such direction relates to a matter within the 
exclusive territorial jurisdiction of the State; | 
the Central Government alone shall be competent to give any 
direction under this Act where such direction relates to a matter 
within the territorial jurisdiction of two or more States or per- 


taining to a Union territory. 
CHAPTERIV 


POWERS AND FUNCTIONS OF BOARDS 


(b 


= 


Board.—(1) Subject to the provisions of 
the Central Board shall be to promote 
t areas of the States. 


N 16. Functions of Central 
this Act, the main function of 
cleanliness of streams and wells in differen 
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(2) In particular and without prejudice to the generality of the fore- 
going function, the Central Board may perform all or any of the follow- 
ing functions, namely:— 


(a) 
(b) 
©) 


(d) 


() 


*[(ee) 
(f 


(g) 


h) 
() 


advise the Central Government on any matter concerning the 
prevention and control of water pollution; 

co-ordinate the activities of the State Board and resolve dis- 
putes among them; 

provide technical assistance and guidance to the State Boards, 
carry out and sponsor investigations and research relating to 
problems of water pollution and prevention, control or abate- 
ment of water pollution. 

plan and organise the training of persons engaged or to be en- 
gaged in programmes for the prevention, control or abatement 
of water pollution on such terms and conditions as the Central 
Board may specify; 

organise through mass media a comprehensive programme Te- 
garding the prevention and control of water pollution; 
perform such of the functions of any State Board as may be 
specified in an order made under sub-section (2) of section 18]; 
collect, compile and publish technical and statistical data relat- 
ing to water pollution and the measures devised for its effective 
prevention and control and prepare manuals, codes or guides 
relating to tzeatment and disposal of sewage and trade effluents 
and disseminate information connected therewith; 

lay down, modify or annul, in consultation with the State Gov- 
ernment concerned, the standards for a stream or well: 
Provided that different standards may be laid down for the same 
stream or well or for different streams or wells, having regard to 
the quality of water, flow characteristics of the stream or well 
and the nature of the use of the water in such stream or well or 
streams or wells; 

plan and cause to be executed a nation-wide programme for the 
prevention, control or abatement of water pollution; 

perform such other functions as may be prescribed. 


(3) The Board may establish or recognise a laboratory or laborato- 
ries to enable the Board to perform its functions under this section effi- 
ciently, including the analysis of samples of water from any stream or 
well or of samples of any sewage or trade effluents. 

17 Functions of State Board.—(1) Subject to the provisions of this 
Act, the functions of a State Board shall be— 
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(a) 


(5) 
©) 
(à) 


(e) 


(O 


(g) 


h 


— 


G 


MZ 


(k) 


to plan a comprehensive programme for the prevention, control 
or abatement of pollution of streams and wells in the State and 
to secure the execution thereof; 

to advise the State Government on any matter concerning the 
prevention, control or abatement of water pollution; 

to collect and dissemina‘e information relating to water pollu- 
tion and the prevention, control or abatement thereof; 

to encourage, conduct and participate in investigations and re- 
search relating to problems of water pollution and prevention, 
control or abatement of water pollution; 
to collaborate with the Central Board in organising the training 
of persons engaged or to be engaged in programmes relating to 
prevention, control or abatement of water pollution and to 
organise mass education programmes relating thereto; 

to inspect sewage or trade effluents, works and plants for the 
treatment of sewage and trade effluents and to review plans, 
specifications or other data relating to plants set up for the treat- 
ment of water, works for the purification thereof and the system 
for the disposal of sewage or trade effluents or in connection 
with the grant of any consent as required by this Act; 

lay down, modify or annual effluent standards for the sewage 
and trade effluents and for the quality of receiving waters (not 
being water in an inter-State stream) resulting from the dis- 


charge of effluents and to classify waters of the State; 
to evolve economical and reliable methods of treatment of sew- 
age and trade effluents, ha the peculiar conditions 


ving regard to 
of soils, climate and wate f different regions and 


T resources O 
more especially the prevailing fl 


ow characteristics of water in 
streams and wells which render it impossible to attain even the 
e of dilution; 


minimum degre : 

to evolve methods of utilisatt 

effluents in agriculture; 

to evolve efficient methods of disposal of sewage and trade 

effluents on land, as are necessary on account of the predomi- 

nant conditions of scant stream flows that do not provide for 
degree of dilution; 


major part of the year the minimum 
of treatment of sewage and trade effluents 


to lay down standards 

to be discharged into any particular stream taking into account 
the minimum fair weather dilution available in that stream and 
the tolerance limits of pollution permissible in the water of the 


on of sewage and suitable trade 
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stream, after the discharge of such effluents; 

(D) to make, vary or revoke any order— 

(i) for the prevention, control or abatement of discharges of 
waste into streams or wells; 

(ii) requiring any person concerned to construct new systems 
for the disposal of sewage and trade effluents or to modify, l 
alter or extend any such existing system or to adopt such 
remedial measures as are necessary to prevent control or 
abate water pollution; 

(m) to lay down effluent standards to be complied with by persons 
while causing discharge of sewage or sullage or both and to lay 
down, modify or annual effluent standards for the sewage and 
trade effluents; 

(n) to advise the State Government with respect to the location of 

any industry the carrying on of which is likely to pollute a 
stream or well; 

(0) to perform such other functions as may be prescribed or as may, 

from time to time be entrusted to it by the Central Board or the 
State Government. 

(2) The Board may establish or recognise a laboratory or laborato- 
ries to enable the Board to perform its functions under this section effi- 
ciently, including the analysis of samples of water from any stream or 
well or of samples of any sewage or trade effluents. 

18. Powers to give directions.—"[(1)] In the performance of its 
functions under this Act— 

(a) the Central Board shall be bound by such directions in writing 

as the Central Government may give to it; and 

(b) every State Board shall be bound by such directions in writing 

as the Central Board or the State Government may give to it: 

Provided that where a direction given by the State Government is 

inconsistent with the direction given by the Central Board, the mat- 

ter shall be referred to the Central Government for its decision. 

**[(2) Where the Central Government is of the opinion that and State 
Board has defaulted in complying with any directions given by the Cen- 
tral Board under sub-section (1) and as a result of such default a grave 
emergency has arisen and it is necessary or expedient so to do in the 
public interest, it may, by order, direct the Central Board to perform any 
of the functions of the State Board in relation to such area for such period 
and for such purposes, as may be specified in the order. 

(3) Where the Central Board performs any of the functions of the 
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State Board in pursuance of a direction under sub-section (2), the ex- 
penses, if any, incurred by the Central Board with respect to performance 
of such functions may, if the State Board is empowered to recover such 
expenses, be recovered by the Central Board with interest (at such rea- 
sonable rate as the Central Government may, by order, fix) from the date 
when a demand for such expenses is made until it is paid from the person 
or persons concerned as arrears of land revenue or of public demand. 
(4) For the removal of doubts, it is hereby declared that any direc- 
tions to perform the functions of any State Board given under sub-sec- 
tion (2) in respect of any area would not preclude the State Board from 
performing such functions in any other area in the State or any of its other 


functions in that area.] 


CHAPTER V 


PREVENTION AND CONTROL OF WATER POLLUTION 


rnment to restrict the application of the 
twithstanding contained in this Act, if the 


State Government, after consultation with, or on the recommendation of, 
the State Board, is of opinion that the provisions of this Act need not 
apply to the entire State, it may, by notification in the Official Gazette, 
restrict the application of this Act to such area or areas as may be declared 
therein as water pollution, prevention and control area or areas and there- 
upon the provisions of this Act shall apply only to such area or areas. 
(2) Each water pollution, prevention and control area may be de- 
clared either by reference to a map or by reference to the line of any 
watershed or the boundary of any district or partly by one method and 


19. Power of State Gove 
Act to certain areas.—(1) No 


Partly by another. TE ; 
(3) The State Government may, by notification 1n the Official Ga- 

zette,— 
and control area whether 


(a) alter any water pollution, prevention 
by way of extension or reduction; or 
(b) define a new water pollution, prevention and control area in 
which may be merged one or more water pollution, prevention 
and control areas, or any part or parts thereof. 
20. Power to obtain information.—(1) For the purpose of enabling 
à State Board to perform the function conferred on it by or under this Act, 
the State Board or any officer empowered by it in that behalf, may make 
Surveys of any area and gauge and keep records of the flow or volume 
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and other characteristics of a stream or well in such area, and may take 
steps for the measurement and recording of the rainfall in such area or 
any part thereof and for the installation and maintenance for those pur- 
poses of gauges or other apparatus and works connected therewith, and 
carry out stream surveys and may take such other steps as may be neces- 
sary in order to obtain any information required for the purposes afore- 
said. 

(2) A State Board may give directions requiring any person who in 
its opinion is abstracting water from any such stream or well in the area in 
quantities which are substantial in relation to the flow or volume of that 
stream or well or is discharging sewage or trade effluent into any such 
stream or well, to give such information as to the abstraction or the 
discharge at such times and in such form as may be specified in the 
directions. 

(3) Without prejudice to the provisions of sub-section (2), a State 
Board may, with a view to preventing or controlling pollution of water, 
give directions requiring any person in charge of any establishment where 
any *[industry, operation or process, or treatment and disposal system] 
is carried on, to furnish to it information regarding the construction, 
installation or operation of such establishment or of any disposal system 
or of any extension or addition thereto in such establishment and such 
other particulars as may be prescribed. 

21. Power to take samples of effluents and procedure to be fol- 
lowed in connection therewith.—(1) A State Board or any officer em- 
powered by it in this behalf shall have power to take for the purpose of 
analysis samples of water from any stream or well or samples of any 
sewage or trade effluent which is passing from any plant or vessel or from 
or over any place into any such stream or well. 

(2) The result of any analysis of a sample of any sewage or trade 
effluent taken under sub-section (1) shall not be admissible in evidence 
in a legal proceeding unless the provisions of sub-sections (3), (4) and (5) 
are complied with. 

(3) Subject to the provisions of sub-sections (4) and (5), when à 
sample (composite or otherwise as may be warranted by the process 
used) of any sewage or trade effluent is taken for analysis under sub- 
section (1) the person taking the sample shall— 

(a) serve on the person in charge of, or having control over, the 
plant or vessel or in occupation of the place (which person 15 
hereinafter referred to as the occupier) or any agent of such 
occupier, a notice, then and there in such form as may be pre- 
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scribed of his intention to have it so analysed; 

(b) in the presence of the occupier or his agent, divide the sample 
into two parts; 

(c) cause each part to be placed in a container which shall be marked 

and sealed and shall also be signed both by the person taking 


the sample and the occupier or his agent; 


(d) send one container forthwith,— 
(i) inacase where such sample is taken from any area situated 


in a Union territory, to the laboratory established or recog- 
nised by the Central Board under section 16; and 

(ii) in any other case, to the laboratory established or recogn- 
ised by the State Board under section 17; 
(e) on the request of the occupier or his agent, send the second 
container,— 
(i) inacase where such sample is taken from any area situated 
in a Union territory, to the laboratory established or speci- 
fied under sub-section (1) of section 51; and 

(i) inan other case, to the laboratory established or specified 
under sub-section (1) of section 52. : 

37((4) When a sample of any sewage or trade effluent is iaken for 

analysis under sub-section (1) and the person taking the sample serves 
on the occupier or his agent, a notice under clause (a) of sub-section (3) 
and the occupier or his agent wilfully absents himself, then,— 

(a) the sample so taken shall be placed in a container which shall 
be marked and sealed and shall also be signed by the person 
taking the sample and the same shall be sent forthwith by such 
person for analysis to the laboratory referred to in sub-clause (i) 
or sub-clause (ii), as the case may be, of clause (e) of sub-section 
(3) and such person shall inform the Government analyst ap- 
pointed under sub-section (1) oF sub-section (2), as the case may 
be, of section 53, in writing about the wilful absence of the 


occupier or his agent; and 
(b) the cost incurred in getting such $ 
able by the occupier or his agent an 
payment, the same shall be recoverable fro 
agent, as the case may be, as an arrear O 


public demand: 

Provided that no such recovery shall be made unless the occu- 

pier, or, as the case may be, his agent has been given a reason- 
d heard in the matter.] 


able opportunity of being 


ample analysed shall be pay- 
d in case of default of such 
m the occupier or his 
f land revenue or of 
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(5) When a sample of any sewage or trade effluent is taken for analy- 
sis under sub-section (1) and the person taking the sample serves on the 
occupier or his agent a notice under clause (a) of sub-section (3) and the 
occupier or his agent who is present at the time of taking the sample does 
not make a request for dividing the sample into two parts as provided in 
clause (b) of sub-section (3), then, the sample so taken shall be placed in 
a container which shall be marked and sealed and shall also be signed by 
the person taking the sample and the same be sent forthwith by such 
person for analysis to the laboratory referred to in sub-clause (i) or sub- 
clause (ii), as the case may be, of clause (d) of sub-section (3). 

22. Reports of the results of analysis on samples taken under 
section 21.—(1) Where a sample of any sewage or trade effluent has been 
sent for analysis to the laboratory established or recognised by the Cen- 
tral Board or, as the case may be, the State Board, the concerned Board 
analyst appointed under sub-section (3) of section 53 shall analyse the 
sample and submit a report in the prescribed form of the result of such 
analysis in triplicate to the Central Board or the State Board, as the case 
may be. 

(2) On receipt of the report under sub-section (1), one copy of the 
report shall be sent by the Central Board or the State Board, as the case 
may be, to the occupier or his agent referred to in section 21, another 
copy shall be preserved for production before the court in case any legal 
proceedings are taken against him and the other copy shall be kept by 
the concerned Board. 

(3) Where a sample has been sent for analysis under clause (e) of sub- 
section (3) or sub-section (4) of section 21 to any laboratory mentioned 
therein, the Government analyst referred to in that sub-section shall 
analyse the sample and submit a report in the prescribed form of the 
result of the analysis in triplicate to the Central Board or, as the case may 
be, the State Board which shall comply with the provisions of sub-sec- 
tion (2). 

(4) If there is any inconsistency or discrepancy between, or variation 
in the results of, the analysis carried out by the laboratory established or 
recognised by the Central Board or the State Board, as the case may be, 
and that of the laboratory established or specified under section 51 oF 
section 52, as the case may be, the report of the latter shall prevail. 

(5) Any cost incurred in getting any sample analysed at the request 
of the occupier or his agent shall be payable by such occupier or his 
agent and in case of default the same shall be recoverable from him as 
arrears of land revenue or of public demand. 
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H a Power of entry and inspection.—(1) Subject to the provisions 
section, any person empowered by a State Board in this behalf 


shall h ; ji : $ 

Bs ave a right at any time to enter, with such assistance as he consid- 
necessary, any place— 

of the functions of the Board 


(a) for the purpose of performing any 
entrusted to him; 

(b) for the purpose of determining 
ner, any such functions are to 
provisions of this Act or the rules made 
order, direction or authorisation 

©) under this Act is being or has been 
for the purpose of examining any plant, 

ting a search of 


whether and if so in what man- 
be performed or whether any 
thereunder of a notice, 
or granted 


son to believ! 
der has been or is being 


izing any such plant, 


any place in which he has rea: 
under this Act or the rules made thereun 


or is about to be committed and for se 
record, register, document or other material object, if he has 


reason to believe that it may furnish evidence of the commis- 
sion of an offence punishable under this Act or the rules made 


thereunder: 
Provided that the right to enter und 
1 be exercise 


inspection of a well shal 
in a case where such well is situated in any Pr 
residential purposes and the water thereof is us 


er this S 


2 for domestic purposes. 
(2) The provisions of "[the Code of Criminal Procedure, 1973], OF 
d Kashmir, the provisions of any 
apply to 


in relati 

acm to the State of Jammu an 
a Pa tn law in force in that Sta 

Seizure or seizure under this section as they app!y ven section o4) 
of th made under the authority of a warrant issued under i800 yi- 
ilb € said Code, or, as the case may be, under the corresponding pro 
ps the said law. 

i xplanation.—For the purpos 


te, shall, 
ly to any search or 


TEE »i e 
es of this section, *place includes ves 


Sel 
r disposal of polluting 


meee Prohibition on use of stream OF well fer 
r, etc. —(1) Subject to the provisions of this = 
(a) no person shall knowingly C207" nous, noX- 
ious or polluting matter determined in accord: 
standards as may be laid down by the State 
(whether directly or indirectly) info any "[stream or 
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sewer or on land]; or 

(b) no person shall knowingly cause or permit to enter into any 
stream any other matter which may tend, either directly or in 
combination with similar matters, to impede the proper flow of 
the water of the stream in a manner leading or likely to lead to a 
substantial aggravation of pollution due to other causes or of its 
consequences. 

(2) A person shall not be guilty of an offence under sub-section (1), 
by reason only of having done or caused to be done any of the following 
acts, namely:— 

(a) constructing, improving or maintaining in or across or on the 
bank or bed of any stream any building, bridge, weir, dam, 
sluice, dock, pier, drain or sewer or other permanent works which 
he has a right to construct, improve or maintain; 

(b) depositing any materials on the bank or in the bed of any stream 
for the purpose of reclaiming land or for supporting, repairing 
or protecting the bank or bed of such stream provided such 
materials are not capable of polluting such stream; 

(c) putting into a stream any sand or gravel or other natural deposit 
which has flowed from or been deposited by the current of such 
stream; 

(d) causing or permitting, with the consent of the State Board, the 
deposit accumulated in a well, pond or reservoir to enter into 
any stream. 

(3) The State Government may, after consultation with, or on the 
recommendation of, the State Board, exempt, by notification in the Offi- 
cial Gazette, any person from the operation of sub-section (1) subject to 
such conditions, if any, as may be specified in the notification and any 
condition so specified may be a like notification and be altered, varied or 
amended. 

25. Restrictions on new outlets and new discharges.—"[(1) Sub- 
ject to the provisions of this section, no person shall, without the previ- 
ous consent of the State Board,— 

(a) establish or take any steps to establish any industry, operation 

Or process, or any treatment and disposal system or an exten- 
sion or addition thereto, which is likely to discharge sewage or 
trade effluent into a stream or well or sewer or on land (such 
discharge being hereafter in this section referred to as discharge 
of sewage); or 

(b) bring into use any new or altered outlets for the discharge of 
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sewage; or 
(c) begin to make any new discharge of sewage: 
Provided that a person in the process of taking any steps to establish 
any industry, operation or process immediately before the com- 
mencement of the Water (Prevention and Control of Pollution) 
Amendment Act, 1988, for which no consent was necessary prior to 
such commencement, may continue to do so for a period of three 
months from such commencement or, if he has made an application 
for such consent, within the said period of three months, till the 


disposal of such application, 

(2) An application for consent of the S 
(1) shall be made in such form, contain su 
accompanied by such fees as may be prescribed.] 

(3) The State Board may make such inquiry as it may deem fit in 
respect of the application for consent referred to in sub-section (1) and in 
making any such inquiry shall follow such procedure as may be pre- 


scribed. 

42[(4) The State Board may— 

(a) grant its consent referred to in sub-section (1), subject to such 
conditions as it may impose, being— 

(i) incases referred to in clauses (a) and (b) of sub-section (1) 
of section 25, conditions as to the point of discharge of 
sewage or as to the use of that outlet or any other outlet for 
discharge or sewage; 

(i) in case of anew discharge, conditions as to the nature and 
composition, temperature, volume or rate of discharge of 
the effluent from the land or premises from which the dis- 


charge or new discharge is to be made; and 
(iii) that the consent will be valid only for such period as may 
‘be specified in the order, ie 
and any such conditions imposed shall be binding on any person 
establishing or taking any steps to establish any industry, opera- 
tion or process, or treatment and disposal system or extension or 
addition thereto, or using the new or altered outlet, or discharging 
the effluent from the land or premises aforesaid; or 

(b) refuse such consent for reasons to be recorded in writing. 

(5) Where, without the consent of the State Board, any industry, 
operation or process, or any treatment and disposal system or any exten- 
sion or addition thereto, is established, or any steps for such establish- 
ment have been taken or a new 9r altered outlet is brought into use for the 


tate Board under sub-section 
ch particulars and shall be 
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discharge of sewage or a new discharge of sewage is made, the State 
Board may serve on the person who has established or taken steps to 
establish any industry, operation or process, or any treatment and dis- 
posal system or any extension or addition thereto, or using the outlet, or 
making the discharge, as the case may be, a notice imposing any such 
conditions as it might have imposed on an application for its consent in 
respect of such establishment, such outlet or discharge. 

(6) Every State Board shall maintain a register containing particu- 
lars of conditions imposed under this section and so much of the register 
as relates to any outlet, or to any effluent, from any land or premises shall 
be open to inspection at all reasonable hours by any person interested in, 
or affected by such outlet, land or premises, as the case may be, or by any 
person authorised by him in this behalf and the condition so contained 
in such register shall be conclusive proof that the consent was granted 
subject to such conditions.] 

(7) The consent referred to ia sub-section (1) shall, unless given or 
refused earlier, be deemed to have been given unconditionally on the 
expiry of a period of four months of the making of an application in this 
behalf complete in all respects to the State Board. 

(8) For the purposes of this section and sections 27 and 30,— 

(a) the expression "new or altered outlet" means any outlet which 
is wholly or partly constructed on or after the commencement 
of this Act of which (whether so constructed or not) is substan- 
tially altered after such commencement; 

(b) the expression "new discharge" means a discharge which is not, 
as respects the nature and composition, temperature, volume, 
and rate of discharge of the effluent substantially a continua- 
tion of a discharge made within the preceding twelve months 
(whether by the same or different outlet), so however that a 
discharge which is in other respects a continuation of previous 
discharge made as aforesaid shall not be deemed to be a new 
discharge by reason of any reduction of the temperature or vol- 
ume or rate of discharge of the effluent as compared with the 
previous discharge. 

26. Provision regarding existing discharge of sewage or trade 
effluent.—Where immediately before the commencement of this Act 
any person was discharging any sewage or trade effluent into a "[stream 
or well or sewer or on land], the provisions of section 25 shall, so far as 
may be, apply in relation to such person as they apply in relation to the 
person referred to in that section subject to the modification that the 
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ent to be made under sub-section (2) of that section 
may be specified by the State 


in the Official Gazette]. 


application for cons 
* [shall be made on or before such date as 
Government by notification in this behalf 

27. Refusal or withdrawal of consent by State Board.—*[(1) A 
State Board shall not grant its consent under sub-section (4) of section 25 
for the establishment of any industry, operation or process, Or treatment 
and disposal system or extension or addition thereto, or to the bring into 
use of a new or altered outlet unless the industry, operation or process, or 


treatment and disposal system or extension or addition thereto, or the 


outlet is so established as to comply with conditions imposed by the 


Board to enable itto exercise its right to take samples of the effluent. 
*6[(2) A State Board may from time to time review— 

“[(a) any condition imposed under section 25 or section 26 and may 
serve on the person to whom a consent under section 25 or 
section 26 is granted a notice making any reasonable variation 
of or revoking any such condition; 
the refusal of any consent referred to in sub-section (1) of sec- 
tion 25 or section 26 or the grant of such consent without any 
condition, and may make such orders as it deemed fit.] 

(3) Any conditions imposed under section 25 or section 26 shall be 
subject to any variation made under sub-section (2) and shall continue in 


force until revoked under that sub-section. 
28. Appeals, —(1) Any person aggrieved by an order made by the 
State Board under section 25, section 26 or section 27 may within thirty 
days from the date on which the order is communicated to him, prefer an 
appeal to such authority (hereinafter referred to as the appellate author- 
ity) as the State Government may think fit to constitute: 

Provided that the appellate authority may entertain the appeal after 

the expiry of the said period of thirty days if such authority is satis- 

fied that the appellant was prevented by sufficient cause from filing 


the appeal in time. 
**[(2) An appellate authority shall 
persons as the State Government may 


Government.] 
(3) The form and manner in which an appeal may be preferred under 
Sub-section (1), the fees payable for such appeal and the procedure to be 
be such as may be prescribed. 


followed by the appellate authority shall 
ferred under sub-section (1), the appel- 


(4) On receipt of an appeal pre 
late authority shall, after giving the appellant and the State Board an 
opportunity of being heard, dispose of the appeal as expeditiously as 


(b 


— 


consist of a single person or three 
think fit, to be appointed by that 
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possible. 

(5) If the appellate authority determines that any condition imposed, 
or the variation of any condition, as the case may be, was unreasonable, 
then, — 

(a) where the appeal is in respect of the unreasonableness of any 
condition imposed, such authority may direct either that the 
‘condition shall be treated as annulled or that there shall be 
substituted for it such condition as appears to it to be reasonable 

(b) where the appeal is in respect of the unreasonableness of any 
variation of a condition, such authority may direct either that 
the condition shall be treated as continuing in force unvaried or 
that it shall be varied in such manner as appears to it to be 
reasonable. 

29. Revision.—(1) The State Government may at any time either of 
its own motion or on an application made to it in this behalf, call for the 
records of any case where an order has been made by the State Board 
under section 25, section 26 or section 27 for the purpose of satisfying 
itself as to the legality or propriety of any such order and may pass such 
order in relation thereto as it may think fit: 

Provided that the State Government shall not pass any order under 

this sub-section without affording the State Board and the person 

who may be affected by such order a reasonable opportunity of 
being heard in the matter. 

(2) The State Government shall not revise any order made under 
section 25, section 26 or section 27 where an appeal against that order 
lies to the appellate authority, but has not been preferred or where an 
appeal has been preferred such appeal is pending before the appellate 
authority. 

30. Power of State Board to carry out certain works.—^[(1) Where 
under this Act, any conditions have been imposed on any person while 
granting consent under section 25 of section 26 and such conditions 
require such person to execute any work in connection therewith and 
such work has not been executed within such time as may be specified in 
this behalf, the State Board may serve on the person concerned a notice 
requiring him within such time (not being less than thirty days) as may 
be specified in the notice to execute the work specified therein.] 

(2) If the person concerned fails to execute the work as required in 
the notice referred to in sub-section (1), then, after the expiration of the 
time specified in the said notice, the State Board may itself execute or 
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cause to be executed such work. 

(3) All expenses incurred by the State Board for the execution of the 
aforesaid work, together with interest, at such rate as the State Govern- 
ment may, by order, fix, from the date when a demand for the expenses is 
made until it is paid, may be recovered by that Board from the person 
concerned, as arrears of land revenue, or of public demand. 

_ 31. Furnishing of information to State Board and other agencies 
in certain cases.—^[(1) If at any place where any industry, operation or 
Process, or any treatment and disposal system or any extension or addi- 
tion thereto is being carried on, due to accident or other unforeseen act or 
event, any poisonous, noxious or polluting matter is being discharged, 
or is likely to be discharged into a stream or well or sewer or on land and, 
'as a result of such discharge, the water in any stream or well is being 
polluted, or is likely to be polluted, then the person incharge of such 
place shall forthwith intimate the occurrence of such accident, at or event 
to the State Board and such other authorities or agencies as may be 


Prescribed.] 

(2) Where any local authority operate: 
age works the provisions of sub-section 
authority as they apply in relation to the person 


Where an industry or trade is being carried on. 
32. Emergency measures in case of pollution of stream or well. 


(1) Where it appears to the State Board that any poisonous, noxious or 
polluting matter is present in?! [any stream or well or on land by reason of 
the discharge of such matter in such stream or well or on such land] or has 
entered into that stream or well due to any accident or other unforeseen 
act or event, and if the Board is of opinion that it is necessary or expedi- 


ent to take immediate action, it may for reasons to b 
carry out such operations as itmay consider necessary for all or any ofthe 


s any sewerage system or sew- 
(1) shall apply to such local 
in charge of the place 


e recorded in writing, 


following purposes, that is to say,— 
[stream or well or on land] and 


(a) removing that matter from the r 
disposing it of in such manner as the Board considers appropri- 


ate; 
(b) remedying or mitigating any pollution caused by its presence 
in the stream or well; 
(c) issuing orders immediately restraining or prohibiting the per- 
scharging any poisonous, noxious or 


sons concerned from di 
on land] or from 


polluting matter [into the stream or well or 
making insanitary use of the stream or well. 
(2) The power conferred by sub-section (1) does not include the 
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power to construct any works other than works of a temporary character 
which are removed on or before the completion of the operations. 

33. Power of Board to make application to courts for restrain- 
ing apprehended pollution of water in streams or wells.—**[(1) Where 
it is apprehended by a Board that the water in any stream or well is likely 
to be polluted by reason of the disposal or likely disposal of any matter 
in such stream or well or in any sewer, or on any land, or otherwise, the 
Board may make an application to a court, not inferior to that of a Met- 
ropolitan Magistrate or a Judicial Magistrate of the first class, for re- 
straining the person who is likely to cause such pollution from so caus- 
ing.] 

(2) On receipt of an application under sub-section (1) the court make 
such order as it deems fit. 

(3) Where under sub-section (2) the court makes an order restraining 
any person from polluting the water in any stream or well, it may in that 
order— 

(i) direct the person who is likely to cause or has caused the pollu- 
tion of the water in the stream or well, to desist from taking such 
action as is likely to cause pollution or, as the case may be, to 
remove such stream or well, such matter, and 

(ii) authorise the Board, if the direction under clause (i) (being a 

direction for the removal of any matter from such stream or 
well) is not complied with by the person to whom such direc- 
tion is issued, to undertake the removal and disposal of the 
matter in such manner as may be specified by the court. 

(4) All expenses incurred by the Board in removing any matter in 
pursuance of the authorisation under clause (ii) of sub-section (3) or in 
the disposal of any such matter may be defrayed out of any money 
obtained by the Board from such disposal and any balance outstanding 
shall be recoverable from the person concerned as arrears of land revenue 
or of public demand. 

*°[33A. Power to give directions.—Notwithstanding anything con- 
tained in any other law, but subject to the provisions of this Act, and to 
any directions that the Central Government may give in this behalf, a 
Board may, in the exercise of its powers and performance of its functions 
under this Act, issue any directions in writing to any person, officer or 
authority, and such person, officer or authority shall be bound to comply 
with such directions. 

Explanation.—For avoidance of doubts, it is hereby declared that the 
power to issue directions under this section includes the power to di- 
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rect— 
(a) the closure, prohibition or regulation of any industry, operation 


or process; or 
(b) the stoppage or regulation of supply of electricity, water or any 


other service.] 
CHAPTER VI 
FUNDS, ACCOUNTS AND AUDIT 
Central Government.—The Central Gov- 
by Parliament by law in this 


contributions to the Central 
rm its func- 


34. Contributions by 
ernment may, after due appropriation made 
behalf, make in each financial year such 
Board as it may think necessary to enable the Board to perfo 
tions under this Act. 

35. Contributions by State Government.—The State Government 
may, after due appropriation made by the Legislature of the State by law 
in this behalf, make in each financial year such contributions to the State 
Board as it may think necessary to enable that Board to perform its 


functions under this Act. 

36. Fund of Central Board.—(1) The Central Board shall have its 
own fund, and all sums which may, from time to time, be paid to it by the 
Central Government and all other receipts (by way of gifts, grants, dona- 
tions, benefactions) [fees] or (otherwise) of that Board shall be carried 
to the fund of the Board and all payments by the Board shall be made 


therefrom. 

(2) The Central Board may expend such sums as it thinks fit for 
performing its functions under this Act, Stand, where any law for the 
time being in force relating to the prevention, control of abatement or air 
Pollution provides for the performance of any function under such law 
by the Central Board, also for performing its functions under such law] 
and such sums shall be treated as expenditure payable out of the funds of 


that Board. 

37. Fund of State Board.—(1) The State Board shall have Po bie 
fund, and the sums which may, from time to time, be paid to it by the 
State Government and all other receipts (by way of gifts, grants, dona- 
tions, benefactions) *"[fees] or (otherwise) of that Board shall be carried 
to the fund of the Board and all payments by the Board shall be made 


therefrom. 
(2) The State Board may expend such sums as it thinks fit for per- 
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forming its functions under this Act, *'[and, where any law for the time 
being in force relating to the prevention, control of abatement of air 
pollution provides for the performance of any function under such law 
by the State Board, also for performing its functions under such law] and 
such sums shall be treated as expenditure payable out of the funds of that 
Board. 

5:[37A. Borrowing Powers of Board.—A Board may, with the con- 
sent of, or in accordance with, the terms of any general or special author- 
ity given to it by the Central Government or, as the case may be, the State 
Government, borrow money from any source by way of loans or issue of 
bonds debentures or such other instruments, as it may deem fit, for the 
performance of all or any of its functions under this Act.] 

38. Budget.—The Central Board or, as the case may be, the State 
Board shall, during each financial year, prepare, in such form and at such 
time as may be prescribed, a budget in respect of the financial year next 
ensuing showing the estimated receipt and expenditure, and copies thereof 
shall be forwarded to the Central Government, or as the case may be, the 
State Government. 

$39. Annual report.—(1) The Central Board shall, during each 
financial year, prepare, in such form as may be prescribed, an annual 
report giving full account of its activities under this Act during the previ- 
ous financial year and copies thereof shall be forwarded to the Central 
Government within four months from the last date of the previous finan- 
cial year and that Government shall cause every such report to be laid 
before both Houses of Parliament within nine months from the last date 
of the previous financial year. 

(2) Every State Board shall, during each financial year, prepare, in 
such form as may be prescribed, an annual report giving full account of 
its activities under this Act during the previous financial year and copies 
thereof shall be forwarded to the State Government within four months 
from the last date of the previous financial year and that Government 
shall cause every such report to be laid before the State legislature within 
a period of nine months from the last date of the previous financial year.] 

40. Account and audit.—(1) Every Board shall maintain proper 
accounts and other relevant records and prepare an annual statement of 
accounts in such form as may be prescribed by the Central Government 
or, as the case may be, the State Government. 

(2) The accounts of the Board shall be audited by an auditor duly 
qualified to act as an auditor of companies under section 226 of the 
Companies Act, 1956. 
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(3) The said auditor shall be appointed by the Central Government 
or, as the case may be, the State Government on the advice of the Comp- 
troller and Auditor-General of India. 
j (4) Every auditor appointed to audit the accounts of the Board under 
this Act shall have the right to demand the production of books, ac- 
counts, connected vouchers and other documents and papers and to in- 
spect any of the offices of the Board. 

(5) Every such auditor shall send a cop: 
an audited copy of the accounts to the Centra 
may be, the State Government. 

(6) The Central Government 
of the audit report under sub-section (5), cause the sam 
both Houses of Parliament. 

(7) The State Government sha 
the audit report under sub-section 
the State Legislature. 


y of his report together with 
1 Government or, as the case 


shall, as soon as may be after the receipt 
e to be laid before 


1l, as soon as may be after the receipt of 
(5), cause the same to be laid before 


CHAPTER VII 
PENALTIES AND PROCEDURE 


541. Failure to comply with directions under sub-section (2) of 
sub-section (3) of section 20, or orders issued under clause (c) of sub- 
section (1) of section 32 or directions issued under sub-section (2) of 
section 33 or section 33A.—(1) Whoever fails to comply with any direc- . 
tion given under sub-section (2) or sub-section (3) of section 20 within 
Such time as may be specified in the direction shall, on conviction, be 


punishable with imprisonment for a term which may extend to three 
nd to ten thousand rupees or with 


months or with fine which may exte 

both and in case the failure continues, with an additional fine which may 
extend to five thousand rupees for every day during which such failure 
continues after the conviction for the first such failure. 

(2) Whoever fails to comply with any order issued under clause (c) of 
Sub-section (1) of section 32 or any direction issued by a court under sub- 
Section (2) of section 33 or any direction issued under section 33A shall, 
in respect of each such failure and on conviction, be punishable with 
imprisonment for a term which shall not be less than one year and six 
months but which may extend to six year and with fine, in case the 
failure continues, with an additional fine which may extend to five thou- 
sand rupees for every day during which such failure continues after the 
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conviction for the first such failure. 

(3) If the failure referred to in sub-section (2) continues beyond a 
period of one year after the date of conviction, the offender shall, on 
conviction, be punishable with imprisonment for a term which shall not 
be less than two years but which may extend to seven years and with 
fine.] 

42. Penalty for certain acts.—(1) Whoever— 

(a) destroys, pulls down, removes, injures or defaces any pillar, 
post or stake fixed in the ground or any notice or other matter 
put up, inscribed or placed, by or under the authority of the 
Board, or 

(b) obstructs any person acting under the orders or directions of the 
Board from exercising his powers and performing his functions 
under this Act, or 

(c) damages any works or property belonging to the Board, or 

(d) fails to furnish to any officer or other employee ofthe Board any 
information required by him for the purpose of this Act, or 

(e) fails to intimate the occurrence of an accident or other unfore- 
Seen act or event under section 31 to the Board and other au- 
thorities or agencies as required by that section, or 

(f) in giving any information which he is required to give under 
this Act, knowingly or willfully makes a statement which is 
false in any material particular, or 

(g) for the purpose of obtaining any consent under section 25 or 
section 26, knowingly or willfully makes a statement which is 
false in any material particular, 

shall be punishable with imprisonment for a term which may extend to 
three months or with fine which may extend to *![ten thousand rupees] or 
with both. 

(2) Where for tae grant of a consent in pursuance of the provisions of 
section 25 or section 26 the use of a meter or gauge or other measure or 
monitoring device is required and such device is used for the purposes of 
those provisions, any person who knowingly or willfully alters or inter- 
feres with that device so as to prevent it from monitoring or measuring 
correctly shall be punishable with imprisonment for a term which may 
extend to three months or with fine which may extend to “'[ten thousand 
rupees] or with both. 

43. Penalty for contravention of provisions of section 24.—Who- 
ever contravenes the provisions of section 24 shall be punishable with 
imprisonment for a term which shall not be less than [one year and six 
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months] but which may extend to six years and with fine. 

44. Penalty for contravention of section 25 or section 26.— Who- 
ever contravenes the provision of section 25 or section 26 shall be pun- 
ishable with imprisonment for a term which shall not be less than 9[two 
years] but which may extend to six years and with fine. 

45. Enhanced penalty after previous conviction.—If any person 
who has been convicted of any offence under section 24 or 25 or section 
26 is again found guilty of an offence involving a contravention of the 
same provision, he shall, on the second and on every subsequent convic- 
tion, be punishable with imprisonment for a term which shall not be less 
than [two years] but which may extend to seven years and with fine: 

Provided that for the purpose of this section no cognizance shall be 

taken of any conviction made more than two years before the com- 

mission of the offence which is being punished. 

“[45A. Penalty for contravention of certain provisions of, the 
Act.—Whoever contravenes any of the provisions of this Act or fails to 
comply with any order or direction given under this Act, for which no 
penalty has been elsewhere provided in this Act, shall be punishable 
with imprisonment which may extend to three months or with fine which 
may extend to ten thousand rupees or with both and in the case of a 
Continuing contravention or failure, with an additional fine which may 
extend to five thousand rupees for every day during which such contra- 


vention of failure. ] 

46. Publication of names of offenders.—If any person convicted 
of an offence under this Act commits a like offence afterwards it shall be 
lawful for the court before which the second or subsequent conviction 


takes place to cause the offender's name and place of residence, the of- 
e offender's expense 


fence and the penalty imposed to be published at th i 
in such newspapers or in such other manner as the court may direct and 
the expenses of such publication shall be deemed to be part of the cost 
attending the conviction and shall be recoverable in the same manner as 


a fine. 

47. Offences by companies.—(1) Where an offence under this Act 
has been committed by a company, every person who at the time the 
offence was committed was in charge of, and was responsible to the 
Company for the conduct of, the business of the company, as well as the 
company, shall be deemed to be guilty of the offence and shall be liable 
to be proceeded against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any 

such person liable to any punishment provided in this Act if he 
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proves that the offence was committed without his knowledge for 

that he exercised all due diligence to prevent the commission of 

such offence. 

(2) Notwithstanding anything contained in sub-section (1), where 
an offence under this Act has been committed by a company and it is 
proved that the offence has been committed with the consent or conniv- 
ance of, or is attributable to any neglect on the part of, any director, 
manager, secretary or other officer of the company, such director, man- 
ager, setretary or other officer of the company, such director, manager, 
Secretary or other officer shall also be deemed to be guilty of that offence 
and shall be liable to be proceeded against and punished accordingly. 

Explanation.—For the purpose of this section.— 

(a) "company" means any body corporate, and includes a firm or 

other association of individuals; and 

(b) "director" in relation to a firm means a partner in the firm. 

48. Offences by Government Departments.—Where an offence 
under this Act has been committed by any Department of Government, 
the Head of the Department shall be deemed to be guilty of the offence 
and shall be liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this section shall render such 

Head of the Department liable to any punishment if he proves that 

the offence was committed without his knowledge or that he exer- 

cised all due diligence to prevent the commission of such offence. 

49. Cognizance of offences.—^[(1) No court shall take cognizance 
of any offence under this Act except on a complaint made by— 

(a) a Board or any officer authorised in this behalf by it; or 

(b) any person who has given notice of not less than sixty days, in 

the manner Prescribed, of the alleged offence and of his inten- 


tion to make a complaint, to the Board or officer authorised as 
aforesaid, 


and no court inferior to that of a Metropolitan Magistrate or a Judicial 
Magistrate of the first class shall 


try any offence punishable under this 
Act.] 


[(2) Where a complaint has been made under clause (b) of sub- 
section (1), the Board shall, on demand by such person, make available 
the relevant reports in its Possession to that person: 

Provided that the Board may refuse to make any such report avail- 

able to such person if the same is, in its opinion, against the public 

interest,] 


(3) Notwithstanding anything contained in section 29 of the Code 
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of Criminal Procedure, 1973"], it shall be lawful for any S [Judicial Mag- 
istrate of the first class or for any Metropolitan Magistrate"] to pass a 
sentence of imprisonment for a term exceeding two years or of fine ex- 
ceeding two thousand rupees on any person convicted of an offence 
punishable under this Act. 

50. Members, officers and servants 0 
vants.—All members, officers and servants of a Board when acting or 
Purporting to act in pursuance of any of the provisions of this Act (45 of 
1860) and the rules made thereunder shall be deemed to be public ser- 
vants within the meaning of section 21 of the Indian Penal Code. 


CHAPTER VIII 
MISCELLANEOUS 


51. Central Water Laboratory.—(1) The Central Government may, 


by notification in the Official Gazette,— 
(a) establish a Central Water Laboratory; or 

(b) specify any laboratory or institute as a Central Water Labora- 

tory, to carry out the functions entrusted to the Central Water 


Laboratory under this Act. 
(2) The Central Government may, 
tral Board, make rules prescribing— 
(a) the functions of the Central Water Laboratory; 
to the said laboratory of samples 


(b) the procedure for the submission 
of water or of sewage or trade effluent for analysis or tests, the 


form of the laboratory's report thereunder and the fees payable 


in respect of such report; 

(c) such otlier matters as may be necessary or expedient 
that laboratory to carry out its functions. 

52. State Water Laboratory.—(1) The State Government may, by 

notification in the Official Gazettee; 7 

(a) establish a State Water Laboratory; Or 

(b) specify any State laboratory OF institute as a State Water Labora- 
tory, to carry out the functions entrusted to the State Water 


Laboratory under this Act. 
(2) The State Government may, after consultation with the State 
Board, make rules prescribing— 
(a) the functions of the State 
(b) the procedure for the submission 


f Board to be public ser- 


after consultation with the Cen- 


t to enable 


Water Laboratory; 
to the said laboratory of samples 
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of water or of sewage or trade effluent for analysis or tests, the 
form of the laboratory's report thereon and the fees payable in 
respect of such report; 

(c) such other matters as may be necessary or expedient to enable 

that laboratory to carry out its functions. 

53. Analysts.—(1) Central Government may, by notification in the 
Official Gazettee appoint such persons as it thinks fit and having the 
prescribed qualifications to be Government analysts for the purpose of 
analysis of samples of water or of. Sewage or trade effluent sent for analy- 
sis to any laboratory established or specified under sub-section (1) of 
section 51. 

(2) The State Government may, by notification in the Official Ga- 
zette, appoint such persons as it thinks fit and having the prescribed 
qualifications to be Government analysts for the purpose of analysis of 
water or of sewage or trade effluent sent for analysis to any laboratory 
established or specified under Sub-section (1) of section 52. 


» as the case may be, appoint such 
€ prescribed qualifications to be 
alysis of samples of water or of 


55. Local authorities to as 
such help and assistance and fu 


56. Compulsory acquisition of land for the State Board.—Any 
land required by a State Board for the efficient performance of its func- 
tion under this Act shall be deemed to be needed f 
such land shall be acquired for the State Board u; 
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57. Returns and reports.—The Central Board shall furnish to the 
Central Governnient, and a State Board shall furnish to the State Govern- 
ment and to the Central Board such reports, returns, statistics, accounts 
and other information with respect to its fund or activities as that govern- 
ment, or, as the case may be, the Central Board may, from time to time, 
require. 
58. Bar of jurisdiction.—No civil court shall have jurisdiction to 
entertain any suit or proceeding in respect of any matter which an appel- 
late authority constituted under this Act is empowered by or under this 
Act to determine, and no injunction shall be granted by any court or 
other authority in respect of any action taken or to be taken in pursuance 
of any power conferred by or under this Act. 
59. Protection of action taken in good faith.—No suit or other 
legal proceedings shall lie against the Government or any officer of 
Government or any member or officer of a Board in respect of anything 
which is in good faith done or intended to be done in pursuance of this 


Act or the rules made thereunder. 
60. Overriding effect.—The provisions of this Act shall have effect 
notwithstanding anything inconsistent therewith coniained in any en- 


actment other than this Act. 

61. Power of Central Government to supersede the Central Board 
and Joint Boards.—(1) If at any time the Central Government is of 
opinion— 

(a) thatthe Central Board or any Joint Board has persistently made 
default in the performance of the functions imposed on it by or 
under this Act; or 

(b) that circumstances exist which render it necessary in the public 
interest so to do, 

the Central Government may, by notification in the Official Gazette, 
Board, as the case may be, for 


supersede the Central Board or such Joint the ca 
such period not exceeding one year, as may be specified in the notifica- 


tion: 
Provided that before issuing a notification under this sub-section for 
the reasons mentioned in clause (2), the Central Government shall 
give a reasonable opportunity to the Central Board or such Joint 
how cause why it should not be 


Board, as the case may be, to 5 f 
superseded and shall consider the explanations and objections if 
any, of the Central Board or such Joint Board, as the case may be. 


(2) Union the publication of notification under sub-section (1) su- 
perseding the Central Board or any Joint Board— 
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(a) all the members shall, as from the date of supersession vacate 
their offices as such; , 

(b) allthe powers, functions and duties which may, by or under this 
Act, be exercised, preformed or discharged by the Central Board 
or such Joint Board, shall, until the Central Board or the Joint 
Board, as the case may be, is reconstituted under sub-section (3) 
be exercised, performed or discharged by such person or per- 
sons as the Central Government may direct; 

(c) all property owned or controlled by the Central Board or such 
Joint Board shall, until the Central Board or the Joint Board, as 
the case may be, is reconstituted under sub-section (3) vest in 
the Central Government. 

(3) On the expiration of the period of Supersession specified in the 

notification issued under sub-section (1), the Central Government may— 

(a) extend the period of supersession for such further term, not ex- 
ceeding six months, as it may consider necessary; or 

(b) reconstitute the Central Board or the Joint Board, as the case 
may be, by fresh nomination or appointment, as the case may 
be, and in such case any person who vacated his office under 


clause (a) of sub-section (2) shall not be deemed disqualified for 
nomination or appointment: 


Provided that the Central Government may at any time before the 
expiration of the period of Supersession, whether originally speci- 
fied under sub-section (1) oras extended under this sub-section, take 
action under clause (b) of this sub-section. 


62. Power of State Government to supersede State Board.—(1) It 
at any time the State Government is of opinion— 
(a) that the State Board has persistently made default in the perfor- 
mance of the functions imposed on it by or under this Act; or 


(b) that circumstances exist Which render it necessary in the public 
Interest so to do, 


the State Government may, by notification in the Offi 
sede the State Board for such period, not exceeding 
Specified in the notification: 


Provided that before issuin: 
the reasons mentioned inc 


cial Gazette, super- 
one year, as may be 
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sections (2) and (3) of 


perseding the State Board, the provisions of sub- 
n of the State Board as 


section 61 shall apply in relation to the supersessio 
they apply in relation to the supersession of the Central Board or a Joint 
Board by the Central Government. 


63. Power of Central Government to make rules.—(1) The Cen- 


tral Government may, simultaneously with the constitution of the Cen- 
ified in sub-section 


e» Board, make rules in respect of the matters spect 
Provided that when the Central Board has been constituted, no such 


rule shall be made, varied, amended or repealed without consulting 


the Board. 
_ (2) In particular, and without prejudice to the generality of the fore- 
going power, such rules may provide for all or any of the following 


matters, namely— 
(a) the terms and conditions of service of the members (other than 
the chairman and member-secretary) of the Central Board un- 

der sub-section (8) of section 5: 
(b) the intervals and the time and place at which meetings of the 
Central Board or of any committee thereof constituted under 
dure to be followed at such 


this Act, shall be held and the proce 
including the quorum necessary for the transaction 


meetings, 
8, and under sub-section (2) of section 


of business under section 
9; 

(c) the fees and allowances to be paid to such members of a com- 
mittee of the Central Board as are not members of the Board 
under sub-section (3) of section 9; 

for which persons may be 


S [(d) the manner in which and the purposes e 
associated with the Central Board under sub-section (1) of sec- 


tion (10) and the fees and allowances payable to such persons;] 
(e) the terms and conditions of service of the chairman and the 
member-secretary of the Central Board under sub-section (9) of 
section 5 and under sub-section (1) of section 12; 
(f) conditions subject to which a person may be appointed as a 
consulting engineer to the Central Board under sub-section (4) 


of section 12; 

(g) the powers and duties to be exercised and performed by the 
chairman and member-secretary of the Central Board; ?? * * * 

(j) the form of the report of the Central Board analyst under sub- 
section (1) of section 22; 

(k) the form of the report of the Government analyst under sub- 
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section (1) of section 22; 

"[(l) the form in which the time within which the budget of the Cen- 
tral Board may be prepared and forwarded to the Central Gov- 
ernment under section 38; 

(Il) the form in which the annual report of the Central Board may be 
prepared under section 39;] 

(m) the form in which the accounts of the Central Board may be 
maintained under section 40; 
"?[(mm) the manner in which notice of intention to make a complaint 
shall be given to the Central Board or officer authorised by it 
under section 49;] 

(n) any other matter relating to the Central Board, including the 
powers and functions of that Board in relation to Union territo- 
ries; 

(o) any other matter which has to be, or may be, prescribed. 

(3) Every rule made by the Central Government under this Act shall 
be laid, as soon as may be after it is made, before each House of Parlia- 
ment while it is in session for a total period of thirty days which may be 
comprised in one session or in two or more successive sessions, and if, 


Government to make rules.—(1) The State 
Government may, simultaneously with the constitution of the State Board, 
make rules to carry out 


à the purposes of this Act in res ect of matters not 
falling within the Purview of section 63: à 
Provided that when 


rule shall be mad the State Board has been constituted, no such 

all be made, varied, am i ulting 
Lee ended or repealed without cons 

(2) In particular and without prejudj T 

y Prejudice to the generality of the for 

going power, such rules may prov; wog 
eae Y Provide for all or any of the follo 

(a) the terms and conditions of Service of the members (other tha? 

the chairman and the member-secretary) of the State Board UD 

der sub-section (8) of section 5 
(b) the time and place of Meetings of the State Board or of aDY 
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(c 


— 


(à) 


(e) 


(f 


(g) 


h) 
G) 


©) 
(k) 
1) 


(m 


— 


i(n) 


(nn) 


(0) . 


d constituted under this Act and the 
h meeting, including in quorum 
f business under section 8 and 


committee of that Boar 
procedure to be followed at suc 
necessary for the transaction o 
under sub-section (2) of section 9; 
the fees and allowances to be paid to such members of a com- 
mittee of the State Board as are not members of the Board under 


sub-section (3) of section 9; 

the manner in which and the purposes 
associated with the State Board under sub-section (1) of section 
10 ”[and the fees and allowances payable to such persons]; 
the terms and conditions of service of the chairman and the 
member-secretary of the State Board under sub-section (9) of 
section 5 and under sub-section (1) of section 12; 

the conditions subject to which a person may be appointed as a 
consulting engineer to the State Board under sub-section (4) of 


section 12; 
the powers and duties to be exercised and discharged by the 
chairman and the member-secretary of the State Board; 

the form of the notice referred to in section 23; 

the form of the report of the State Board analyst under sub- 


section (3) of section 22. 
the form of the report o 
section (3) of section 22: 

the form of application for the consent of the State Board under 
sub-section (2) of section 25 and the particular it may contain; 
the manner in which inquiry under sub-section (3) of section 25 
may be made in respect of an application for obtaining consent 
of the State Board and the matters to be taken into account in 
granting or refusing such 
the form and manner in W 
payable in respect of such app! 1 
lowed by the appellate authority in disposin; 
under sub-section (3) of section 28; 
the form in which and the time within which the budget of the 
State Board may be prepared and forwarded to the State Gov- 
ernment under section 38; 

the form in which the annual report of the State Board may be 
prepared under section 39;] 

fhe form in which the accounts of the State Board may be main- 
tained under sub-section (1) of section 40; 


for which persons may be 


f the Government analyst under sub- 


consent; 
hich appeals may be filed, the fees 


eals and the procedure to be fol- 
g of the appeals 
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"[(oo) the manner in which notice of intention to make a complaint 


shall be given to the State Board or officer authorised by it 
under section 49;] 


(p) any other matter which has to be, or may be, prescribed. 


FOOTNOTES 


Subs. by Act 53 of 1988, s. 2 for cls. (b), (d) and (h). 

Ins. by Act 44 of 1978, s. 2. 

Subs. by Act 53 of 1988, s. 2, for “trade or industry". 

Ins. by Act 44 of 1978, s. 2. 

Subs. by Act 53 of 1988, s. 2, for cls. (b) (d) and (h). 

Subs. by Act 53 of 1988, s. 2, for "trade or industry". 

Subs. by Act 53 of 1988, s. 3, for Certain words. 

Subs. by Act 44 of 1978, s. 3 for Certain words, 

Subs. by s. 3, ibid, for “five officials". 

Subs. by s. 3, Ibid., for “three non-officials". 

- Subs. by Act 53 of 1988, s. 3, for cl. (f). 

- Certain words omitted by Act 44 of 1978, s. 4. 

* Subs. by Act 53 of 1988, s. 4, for "State Board". 

- The world “full-time” omitted by Act 44 of 1978, s. 4. 

- Subs. by 4, ibid., for certain words. 

Ins. by s. 4, ibid. 

+ Subs. by s. 4, ibid., for "five officials". 

- Subs. by 4, ibid., for "five persons". 

- Subs. by Act 44 of 1978, s. 4, for “i 

* Subs. by Act 53 of 1988, s. 4, for cl. (f). 

* Subs. by Act 44 of 1978, s. 5, for Sub-section (2). 

- Subs. by s. 5, ibid., for certain words. —À 

* Subs. by Act 53 of 1988, s. 5, for "shall not be eligible for renomination 10} 
more than two terms” 

- Ins. by Act 44 of 1978, s. 6. 

+ Ins. by Act 44 of 1978, 5 7. 

+ Certain words omitted by s. 8, ibid. 

+ Ins. by s. 8, ibid. 

* Ins. by Act 53 of 1988, s. 6. 
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h for cl. (f). 

3l. Subs by Act 44 of 1978, s. 9 for certain words. 

32. Ins. by Act 53 of 1988, s, 7, for cl. (f). 

e Ins. by Act 53 of 1988, s. 8. 

4. S18 renumbered as sub-secti E 

sce} f 1988 s. 

35. Ins. bys. 9, ibid. a OT aO A 

Subs. by Act 53 of 1988, s. 10 for "industry of trade". 


- Subs. by Act 44 of 1978, s. 


10, for sub-section (4). 5 of 
i put Act 44 of 1978, s. 11, for “Code of Criminal Procedure, 1898 C 
39. Subs. By s d 


» ibid., for “section 98”. 
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40. 
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61. 
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63. 
64. 
65. 
66. 
67. 
68. 
69, 
70. 
Th 
72. 
73. 
74. 
75. 


76. 


Subs. by Act 53 of 1988, s. 11, for "stream or well". 

Subs. by s. 12, Act 53 of 1988, for sub-sections (1) and (2). 
Subs. by s. 12, Act 53 of 1988, for sub-sections (4), (5) and (6). 
Subs. by Act 44 of 1978, s. 13, for “stream or well”. 

Subs. by s. 13, ibid, for certain words. 

Subs. by Act 53 of 1988, s. 13, for sub-section (1). 

Subs. by Act 44 of 1978, s. 14 for sub-section (2). 

Subs. by Act 53 of 1988, s. 13, for cl. (a). 

Subs. by Act 44 of 1978, s. 15, for sub-section (2). 

Subs. by Act 53 of 1988, s. 14, for sub-section (1). 

Subs. by s. 15, ibid., for sub-section (1). " 

Subs. by Act 53 of 1988, s. 16, for "any stream or well". 

Subs. by s. 16, /bid., for "stream or well". " 

Subs. by s. 16, ibid., for “into the stream of well”. 

Subs. by s. 17, ibid., for sub-section (1). 

Subs. by Act 53 of 1988, s. 18. 

Ins. by Act 44 of 1978, s. 16. 

Ins. by s. 17, ibid. 

Ins. by Act 53 of 1988, s. 19. 

Subs. by Act 53 of 1988, s. 20 a s. rw 

Subs. of 1988, s. 21 for s. 11. " 
Subs. » ee = of 1988, s. 22, for “one thousand rupees”. 
Subs. by s. 24, ibid., for “one year”. " 
Subs. by ibid., s. 23, for "six months". 
Ins. by s. 25, ibid. 

Subs. by Act 53 of 1988, s. 26, for sub 
Ins. by s. 26, ibid. "n 
dios iau (2) renumbered as sub-section (3) by s. 26, ibid. 
Subs. by Act 44 of 1978, s. 19, for certain words. 
Subs. by Act 44 of 1978, s. 20, for cl. (d). 
Cls. (h) and (i) omitted by s. 20, ibid. 

Subs. by Act 53 of 1988, s. 27. 

Ins. by Act, ibid., s. 27. , 
Subs. by Act 44 of 1978, s. 20, for certain 
Ins. by Act 44 of 1978, s. 21. 

Subs. by Act 53 of 1988, s. 28 for cl. (n). 


Ins. by s. 28, ibid. 


-section (1). 


words. 
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DOCUMENT-I(B) 


The Forest (Conservation) Act, 1980 
Act No. 69 of 1980)! 
ES (27th December, 1980) 


An Act to provide for the conservation of forests and for matters con- 
co a MAR vpr year of the Republic 
UR aad and commencement.—(1) This Act may be 
Mc diesel ole hts Made alfo 
Kashmir. 


r f 
(3) It shall be deemed to have come into force on the 25th day 9 
October, 1980. 
2. Restriction on the dereservation of forests or use of forest 
for non-forest purpose.—Notwithstanding anything contained in id 
other law for the time being in force ina State, no State nisi cn 
other authority shall make, except with the prior approval of the Cen 
Government, any order directing — ioni 
(i) that any reserved forest (within the meaning of the express at 
"reserved forest" in any law for the time being in force in 
State) or any portion thereof, shall cease to be reserved; 


n 
(i) that any forest land 9r any portion thereof may be used for a y 
non-forest purpose; 


*[(iii) that any forest land or an 
way of lease or otherwise 
ity, Corporation, agency 
managed cr controlled b 

(iv) that any forest land or a 
trees which have Brown 


Purpose of using it for reforestation]. se” 

"Explanation —For the purpose ofthis section “non-forest of 
means the breaking up or Clearing of any forest land or portion ther 
for— 


" by 
y portion thereof may be pn am "à 
to any private person or to any au =| 
or any other organisation not OWD! 
y Government; of 
ny portion thereof may ine 
naturally in that land or portion, fo 


(a) the cultivation of tea, 
plants, horticultural c 
(b) any Purpose other tha; 


. i ring 
coffee, spices, rubber, palms, oil-bea 
TOPs or medicinal plants; 

n te-afforestation, 
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es c not include any work relating or ancillary to conservation, 
iuo t and management of forests and wild life, namely, the es- 
Mies ment of check-posts, fire lines, wireless communications and con- 
" ion of fencing, bridges and culverts, dams, waterholes, trench marks, 
oundary marks, pipelines or other like purpose.] 
3. Constitution of Advisory Committee.—The Central Govern- 
ment may constitute a Committee consisting of such number of persons 
as it may deem fit to advise that Government with regard to— 
G) the grant of approval under section 2; and 

(ii) any other matter connected with the conservation of forests 

: which may be referred to it by the Central Government. 
[3-A. Penalty for contravention of the provisions of the Act.— 
Whoever contravenes or abets the contravention of any of the provisions 
of Section 2, shall be punishable with simple imprisonment for a period 


Which may extend to fifteen days.] 
5[3-B. Offences by authorities a 
(1) Where any offence under this act 
(a) by any department of Gove 
ment; or 
(b) by any authority, every person, who, at the time the offence was 
committed, was directly in charge of, and was responsible to, 
the authority for the conduct of the business of the authority as 


well as the authority; 
shall be deemed to be guilty of the offence and shall be liable to be 
Proceeded against and punished accordingly; 
Provided that nothing contained in this sub-section shall render the 
head of the department or any person referred to in Clause (b), liable 
to any punishment if he proves that the offence was committed 
without his knowledge or that he exercised all due diligence to 
prevent the commission of such offence. 
(2) Notwithstanding anything contained in sub-section (1), where 
àn offence punishable under the Act had been committed by a depart- 
ment or any authority referred to in clause (b) of sub-section (1) and it is 
Proved that the offence has been committed with the consent or conniv- 
ance of, or is attributable to any neglect on the part of, any officer, other 
than the Head of the Department, or in the case of an authority, any 
Person other than the persons referred to in clause (b) of Sub-section (1). 
Such officer or persons shall also be deemed to be guilty of that offence 
and shall be liable to be proceeded against and punished accordingly.] - 
4. Power to make rules.—(1) The Central Government may, by 


nd Government Departments.— 


has been committed— 
rnment, the Head of the Depart- 
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notification in the Official Gazette, make rules for carrying out the provi- 
sions of this Act. 

(2) Every rule made under this Act shall be laid, as soon as may be 
after it is made, before each House of Parliament, while it is in session, for 
a total period of thirty days which may be comprised in one session or in 


s vide Section 2 thereof (w.e.f. 15-3-1989). 
» Vide Section 3 thereof (w.e.f., 15-3-1989). 
vide Section 3 thereof (w.e.f., 15-3-1989). 


[E 
o 
£ 
d 
ad 
T 
< 
> 
& 
a 
© 
e 
S 
o 
oo 
oo 


The Air Act, 1981 311 


DOCUMENT - 1 (C) 


The Air (Prevention and Control of Pollution) Act, 1981 
(No. 14 of 1981) 


An Act to provide for the prevention, control and abatement of air pollu- 
tion, for the establishment, with a view to carrying out thc aforesaid 
Purposes, of Boards, for conferring on and assigning to such Board's 
Powers and functions relating thereto and for matters connected there- 
with. 
Whereas decisions were taken at the United Nations Conference on 
the Human Environment held in Stockholm in June, 1972, in which 
India participated, to take appropriate steps for the preservation of the 
natural resources of the earth which, among other things, include the 
Preservation of the quality of air and control of air pollution; 

And whereas it is considered necessary to implement the decisions 
aforesaid insofar as they relate to the preservation of the quality of air and 


Control of air pollution; 
Be it enacted by Parliament in the Thirty-second Year of the Repub- 


lic of India as follows:— 


CHAPTERI 
PRELIMINARY 


extent and commencement.—(1) This Act may be 


1. Short title, 
f Pollution) Act, 1981. 


called the Air (Prevention and Control o 

(2) It extends to the whole of India. 

(3) It shall come into force on such date! as the Central Government 
may, by notification in the Official Gazette, appoint. i 

2. Definitions.—In this Act, unless the context otherwise requires, — 

(a) “air pollutant” means any solid, or gaseous substance ?[(including 

noise)] present in the atmosphere in such concentration as may be 

or tend to be injurious to human beings or other living creatures or 


plants or property or environment; 

(b) "air pollution" means the presence in the atmosphere of any air 
pollutant; 

(c) "approved appliances 
the bringing of any com 


» means any equipment or gadget used for 
bustible material or for generating or con- 
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(4) 


(g) 


S 
So 


(0) 
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suming any fume, gas of particulate matter and approved by the 
State Board for the purpose of this Act; 

“approved fuel” means any fuel approved by the State Board for 
the purposes of this Act; 

“automobile” means any vehicle powered either by internal com- 
bustion engine or by any method of generating power to drive 
such vehicle by burning fuel; 

“Board” means the Central Board or State Board; 

"Central Board" means the [Central Board for the Prevention and 
Control of Water Pollution] constituted under section 3 of the 
Water (Prevention and Control of Pollution) Act, 1974; 


mission of any air 
for securing the efficient 
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CHAPTER II 


CENTRAL AND STATEBOARDS FOR THE PREVENTION 
AND CONTROL OF AIR POLLUTION 


. 5[3. Central Board for the Prevention and Control of Air Pollu- 
tion.—The Central Board for the Prevention and Control of Water Pollu- 
tion constituted under section 3 of the Water (Prevention and Control of 
Pollution) Act, 1974 (6 of 1974), shall, without prejudice to the exercise 
and performance of its powers and functions under this Act, exercise the 
Powers and perform the functions ofthe Central Board for the Prevention 
and Control of Air Pollution under this Act. 

" "[4. State Boards for the Prevention and Control of Water Pollu- 
tion to be State Boards for the Prevention and Control of Air Pollu- 
tion.—In any State in which the Water (Prevention and Control of Pollu- 
tion) Act, 1974 (6 of 1974), is in force and the State Government has 
constituted for that State a State Board for the Prevention and Control of 
Water Pollution under section 4 of that Act, such State Board shall be 
deemed to be the State Board for the Prevention and Control of Air 
Pollution constituted under section 5 of this Act and accordingly that 
State Board for the Prevention and Control of Water Pollution shall, 
without prejudice to the exercise and performance of its powers and 
functions under that Act, exercise the powers and perform the functions 
of the State Board for the Prevention and Control of Air Pollution under 


this Act.] 

5. Constitution of State Boards.—(1) In any State in which the 
Water (Prevention and Control of Pollution) Act, 1974 (6 of 1974), is not 
in force, or that Act is in force but the State Government has not consti- 
tuted a "[State Board for the Prevention and Control of Water Pollution] 
under that Act, the State Government shall, with effect from such date as 
it may, by notification in the Official Gazette, appoint, constitute a State 
Board for the Prevention and Control of Air Pollution under such name 
as may be specified in the notification, to exercise the powers conferred 
on, and perform the functions assigned to, that Board under this Act. 

(2) A State Board constituted under this ‘Act shall consist of the 


following members, namely:— : ] 
(a) a Chairman, being a person» having a person having special knowl- 
edge or practical experience in respect of matters relating to envi- 
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ronmental protection, to be nominated by the State Government: 

Provided that the Chairman may be either whole-time or part-time 

as the State Government may think fit; 

such number of officials, not exceeding five, as the State Govern- 

ment may think fit, to be nominated by the State Government to 

Tepresent that government; 

(c) such number of persons, not exceeding five, as the State Govern- 
ment may think fit, to be nominated by the State Government 
from amongst the members of the local authorities functioning 
within the State; 

(d) such number of non-officials, not exceeding three, as the State 
Government may think fit, to be nominated by the State Govern- 
ment to represent the interest of agriculture, fishery or industry or 
trade or labour or any other interest, which in the opinion of that 
Bovernment, ought to be represented; 

(e) two persons to Tepresent the companies or corporations owned, 


controlled or managed by the State Government, to be nominated 
by that Government; 


(Ð a full-time member-s 


[o 


— 


*cretary having such qualifications viae 
edge and experience of Scientific, engineering or managemen 


aspects of pollution contro] as may be prescribed, to be appointed 
by the State Government:] 

Provided that the State Government shall ensure that not less than 
two of the members are Persons having special knowledge or prac- 


tical experience in Tespect of matters relating to the improvement 
of the quality or air or the Prevention, control or abatement of air 
pollution. 


s S da 
Section (1), having perpetual succession an j 
common seal with Powe e 


: T, Subject to 
and dispose of Property and 
be sued. 


6. Central Boar 
tions of a State Boa 
be constituted for 4 


d to exercise the Powers and perform the func 


rd in the Union territories. —No State Board shal 
id Union territory and in relation to Union territory, n. 
ntral Board shall exercise the powers and perform the functions of 
State Board under this Act for that Union territory: 


Provided that in relation to any Union territory the Central Board 
may delegate all or any of its powers and functions under this Sec 
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tion to such person or body or persons as the Central Government 


may specify. 
7. Terms and conditions of service of members.—(1) Save as oth- 


erwise provided by or under this Act, a member of a State Board consti- 
tuted under this Act, other than the member-secretary, shall hold office 


for a term of three years from the date on which his nomination is noti- 
fied in the Official Gazette: 
Provided that a member shall, notwithstanding the expiration of his 


term, continue to hold office until his successor enters upon his 


office. 
(2) The terms of office of a member of a State Board constituted 


under this Act and nominated under clause (b) or clause (e) of sub-sec- 
tion (2) of section 5 shall come to an end as soon as he ceases to hold the 
nt as the case may be, the company or 


office under the State Governme 
corporation owned, controlled or managed by the State Government, by 


virtue of which he was nominated. 
(3) A member of a State Board constituted under this Act, other than 
the member-secretary, may at any time resign his office by writing under 


his hand addressed,— 
(a) in the case of the Chairman, to the State Government; and 
to the Chairman of the State Board, and the seat 


(b) in any other case, 
of the Chairman or such other member shall thereupon become 


vacant. 

(4) A member ofa State Board constituted under this Act, other than 
the member-secretary, shall be deemed to have vacated his seat, if he is 
absent without reason, sufficient in the opinion of the State Board, from 
three consecutive meetings of the State Board or where he is nominated 
under clause (c) of sub-section (2) of section 5, he ceases to be a member 

hall, in either case, take 


of the local authority and such vacation of scat s ither case 
effect from such as the State Government may, by notification in the 


Officia ify. 

o Ud in a State Board constituted under this Act 
Shall be filled by a fresh nomination and the person nominated to fill the 
vacancy shall hold office only for the remainder of the term for which the 
member whose place he takes was nominated. ! 

(6) A member of a State Board constituted under this Act shall be 
eligible for re-nomination,'°***** 

(7) The other terms and conditions of service of the Chairman and 
other members (except the member-secretary) of a State Board consti- 
tuted under this Act shall be such as may be prescribed. 
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8. Disqualifications.—(1) No person shall be a member of a State 
Board constituted under this Act, who— 


(a) is, or at any time has been, adjudged insolvent, or 
(b) isofunsound mind and has been so declared by a competent court, 
or 
(c) is, or has been, convicted of an offence which, in the opinion of the 
State Government, involves moral turpitude, or 
(d) is, or at any time has been, convicted of an offence under this Act, 
or 
(e) has directly or indirectly by himself or by any partner, any share or 
interest in any firm or company carrying on the business of manu- 
facture, sale, or hire of machinery, industrial plant, control equip- 
ment or any other apparatus for the improvement of the quality of 
air or for the prevention, control or abatement of air pollution, or 
is a director or a secretary, manager or other salaried officer or 
employee of any company or firm having any contract with the 
Board, or with the Government constituting the Board or with a 
local authority in the State, or with a company or corporation 
owned, controlled or managed by the Government, for the carry- 
ing out of programmes for the improvement of the quality of air or 
for the prevention, control or abatement of air pollution, or 
has so abused, in the opinion of the State Government, his position 
as a member, as to render his continuance on the State Board det- 
rimental or the interest of the general public. 
(2) The State Government shall 
member who is, or has become, su 
tioned in sub-section (1). 


(f 


(g) 


» by order in writing, remove any 
bject to any disqualification men- 


Provided that no order of removal shall be made by the State Gov- 
emment under this section unless the member concerned has been 
given a reasonable opportunity of Showing cause against the same. 


Q) Notwithstanding anything contained in sub-section (1) or sub- 
section (6) of section 7, a member who has been removed under this 
section shall not be eligib 


le to continue to hold Office until his successor 
» OT, as the case may be, for re-nomination as à 
member. 


.—If a member of a State Board 


n : 
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rules of procedure in regard to the transaction of business at its meetings 


as may be prescribed: 
Provided that it, in the opinion of the Chairman, any business of an 


urgent nature is to be transacted, he may convene a meeting of the 

Board at such time as he thinks fit for the aforesaid purpose. 

(2) Copies of minutes of the meetings under sub-section (1) shall be 
forwarded to the Central Board and to the State Government concerned. 

11. Constitution of committees.—(1) A Board may constitute as 
many committees consisting wholly of members or partly of members 
and partly of other persons and for such purpose or purposes as it may 


think fit. 

(2) A committee con 
time and at such place, an 
regard to the transaction of business at it: 


stituted under this section shall meet at such 
d shall observe such rules of procedure in 
s meetings, as may be pre- 


Scribed. 

(3) The members of a committee other than the members of the 
Board shall be paid such fees and allowances, for attending its meetings 
and for attending to any other work of the Board as may 5e prescribed. 

sons with Board for particular 


12. Temporary association of per 
purposes.—(1) A Board may associate with itself in such manner, and 


for such purposes, as may be prescribed, any person whose assistance or 
advice it may desire to obtain in performing any of its functions under 


this Act. 
(2) A person associated with the Board under sub-section (1) for any 
Purpose shall have a right to take part in the discussions of the Board 
ht to vote at the meetings 


televant to that purpose, but shall not have a rig 
of the Board and shall not be a member of the Board for any other pur- 


pose. 


(3) A person associated with a Board under sub-section (1) shall be 


entitled to receive such fees and allowances as may be prescribed. 

13. Vacancy in Board not to invalidate acts or proceedings.—No 
act or proceeding of a Board or any committee thereof shall be called in 
question on the ground merely of the existence of any vacancy 1n or any 
defect in the constitution of, the Board or such committee, as the case 


may be. 

14. Member-secreta 
Boards.—(1) The terms and 
tary of a State Board constitu 


prescribed. 
"[(2) The member-secretary of 


cers and other employees of State 
ns of service of the member-secre- 
hall be such as may be 


ry and offi 
conditio 
ted under this Act sl 


a State Board, whether constituted 
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under this Act or not, shall exercise such powers and perform such duties 
as may be prescribed or as may, from time to time, be delegated to him 
by the State Board or its Chairman.] . 

(3) Subject to such rules as may be made by the State Government in 
this behalf, a State Board, whether constituted under this Act or not, may 
appoint such officers and other employees as it considers necessary of 
the efficient performance of its functions under this Act. 

(4) The method of appointment, the conditions of service and the 
scale of pay of the officers (other than the member-secretary) and other 
employees of a State Board appointed under sub-section (3) shall be 
such as may be determined by regulations made by the State Board 
under this Act. 

(5) Subject to such conditions as may be prescribed, a State Board 
constituted under this Act may from time to time appoint any qualified 
person to be a consultant to the Board and pay him such salary and 
allowances or fees, as it thinks fit. 

15. Delegation of powers.—A State Board may, by general or spe- 
cial order, delegate to the Chairman or the member-secretary or any 
other officer of the Board subject to such conditions and limitations, if 


any, as may be specified in the order, such of its powers and functions 
under this Act as it may deem necessary. 


CHAPTER III 
POWERS AND FUNCTIONS OF BOARDS 


16. Functions of Central Board.—(1) Subject to the provisions of 
this 


Act, and without prejudice to the performance, of its functions under 
the Water (Prevention and Control of Pollution) Act, 1974 (6 of 1974), 
the main functions of the Central Board sh: 


r all be to improve the quality 
or air and to prevent, control or abate air pollution in the country. 
(2) In particular and without prejudice to the generality of the fore- 
going functions, the Central Board may— 
(a) advise the Central Gov 
improvement of the 
abatement of air po 


(b) plan and cause to be executed a nation-wide programme for me 
prevention, control 


1 or abatement of air pollution; 
(c) co-ordinate the activities of the State and resolve disputes among 
them; 


ernment on any matter concerning the 
quality of air and the prevention, control or 
Ilution; 
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(d) provide technical assistance and guidance to the State Boards, 
carry out and sponsor investigations and research relating to 
problems of air pollution and prevention, 

" of air pollution; 
[(dd) perform such of the function of any State Board as may be 
specified in and order made under sub-section (2) of section 

18;] 

(e) plan and organise the training of persons engaged or to be en- 
gaged in programmes for the prevention, control or abatement 

of air pollution on such terms and conditions as the Central 


Board may specify; 
(f) organise through mass 
garding the prevention, 


control or abatement 


media a comprehensive programme re- 
control or abatement of air pollution; 
(g) collect, compile and publish technical and statistical data relat- 
ing to air pollution and the measures devised for its effective 
prevention, control or abatement and prepare manuals, codes or 
guides relating to prevention, control or abatement or air pollu- 
tion; 
(h) lay down standards for thi 
(i) collect and disseminate in 
ing to air pollution; 
() perform such other function 
(3) The Central Board may esta 
laboratories to enable the Central Boar 
this section efficiently. 
(4) The Central Board may— 
(a) delegate any of its functions under this Act generally or specially 
to any of the committees appointed by its ; , 
(b) do such other things and perform such other acts as it may think 
necessary for the proper discharge of its functions and generally 
for the purpose of carrying into effect the purposes of this Act. $ 
17. Functions of State Board.—(1) Subject to the provisions of this 
Act, and without prejudice to the performance of its functions, if any, 
under the Water (Prevention and Control of Pollution) Act, 1974 (Act 6 


0f 1974), the functions of a State Board shall be— 

(a) to plan a comprehensive programme for the prevention, control or 
abatement of air pollution and to secure the execution thereof; 
to advise the State Government on any matter concerning the pre- 


vention, control or abatement of air pollution; i 
information relating to air pollution; 


(c) to collect and disseminate 1 


e quality of air; 
formation in respect of matters Telat- 
s as may be prescribed. 

blish or recognise a laboratory or 
d to perform its functions under 


(b 


— 
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(d) to collaborate with the Central Board in organising the training of 


© 


(g 


(h 


(i) to perform such other fun 


G 


tories to enable the Stat 
tion efficiently. 


tions under this Act — 
(a) the Central Board shall be 


(b) every State Board shall 


) 


=“ 


© 


persons engaged or to be engaged in programmes relating to pre- 
vention, control or abatement of air pollution and to organise mass- 
education programme relating thereto; d 

to inspect, at all reasonable times, any control equipment, indus- 
trial plant or manufacturing process and to give, by order, such 
directions to such persons as it may consider necessary to take 
steps for the prevention, control or abatement of air pollution; 

to inspect air pollution control areas at such intervals as it may 
think necessary, assess the quality of air therein and take steps for 
the prevention, control or abatement of air pollution in such areas; 
to'lay down, in consultation with the Central Board and having 
regard to the standards for the quality of air laid down by the 
Central Board, standards for emission of air pollutants into the 
atmosphere from industrial plants and automobiles or for the dis- 
charge of any air pollutant into the atmosphere from any other 
Source whatsoever not being a ship or an aircraft: 

Provided that different standards for emission may be laid down 
under this clause for different industrial plants having regard to the 
quantity and composition of emission of air pollutants into the 
atmosphere from such industrial plants: 

to advise the State Government with respect to the suitability of 
any premises or location for carrying on any industry which is 
likely to cause air pollution; 
ctions as may be prescribed or as may, 


from time to time, be entrusted to it by the Central Board or the 


State Government; 


to do such other things and to perform such other acts as it may 
think necessary for the Proper discharge of its functions and gener- 
ally for the purpose of carrying into effect the purposes of this Act. 
(2) A State Board may establish or recognise a laboratory or labora- 
€ Board to perform its functions under this sec- 


P[18. Power to give directions.—(1) In the performance of its func- 


bound by such directions in writing aS 
may give to it; and 

be bound by such directions in writing 45 
e State Government may give to it: f 
direction given by the State Government is 


the Central Government 


Provided that where a 
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inconsistent with the directions given by the Central Board, the 
matter shall be referred to the Central Government for its decision. 

"[(2) Where the Central Government is of the opinion that any State 

Board has defaulted in complying with any directions given by the Cen- 

tral Board under sub-section (1) and as a result of such default a grave 

emergency has arisen and it is necessary or expedient so to do in the 
public interest, it may, by order, direct the Central Board to perform any 
of the functions of the State Board in relation to such area, for such period 
and for such purposes, as may be specified in the order. 

(3) Where the Central Board performs any of the functions of the 


State Board in pursuance of a direction under sub-section (2), the ex- 


penses, if any, incurred by the Central Board with respect to the perfor- 
recover 


mance of such functions may, if the State Board is empowered to 
Such expenses, be recovered by the Central Board with interest (at such 
reasonable rate as the Central Government may, by order, fix) from the 
date when a demand for such expenses is made until it is paid from the 
Person or persons concerned as arrears of land revenue or of public de- 
mand. 

(4) For the removal of doubts, it is hereby declared that any direc- 
tions to perform the functions of any State Board given under sub-sec- 
tion (2) in respect of any area would not preclude the State Board from 
Performing such functions in any other area in the State or any of its other 
functions in that area.] 

CHAPTERIV 
PREVENTION AND CONTROL OF AIR POLLUTION 

19. Power to declare air poilution control areas.—(1) The State 
Government may, after consultation with the State Board, by notifica- 
tion in the Official Gazette declare in such manner as may be prescribed, 
Fa area of areas within the State as air pollution control area or areas for 

€ purpose i t. 
‘Q) The Rd o RE may, after consultation with the State 
Board, by notification in the Official Gazette; ^ 
(a) after any air pollution control area whether by way 0 
reduction; 
(b) declare a new air pollution control 
one or more existing air pollution co 
thereof. 


f extension or 


area in which may be merged 
ntrol areas or any part or parts 
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(3) If the State Government, after consultation with the State Board, 
is of opinion that the use of any fuel, other than an approved fuel, in any 
air pollution control area or part thereof, may cause or is likely to cause 
air pollution, it may, by notification in the Official Gazette, prohibit the 
use of such fuel in such area or part thereof with effect from such date 
(being not less than three months from the date of publication of the 
notification) as may be specified in the notification. 

(4) The State Government may, after consultation with the State 
Board, by notification in the Official Gazette, direct that with effect from 
such date as may be specified therein, no appliance, other than an ap- 
proved appliance, shall be used in the premises situated in an air pollu- 
tion control area: 

Provided that different dates may be specified for different parts of 

an air pollution control area or for the use of different appliances. 

(5) Ifthe State Government, after consultation with the State Boar d, 
is of opinion that the burning of any material (not being fuel) in any ai 
pollution control area or part thereof may cause or is likely to cause ait 
pollution, it may, by notification in the Official Gazette, prohibit the 
burning of such material in such area or part thereof. 

20. Powers to give instructions for ensuring standards for emis- 

sion from automobiles.— With a view to ensuring that the standards for 
emission of air pollutants from automobiles laid down by the State Board 
under clause (g) of sub-section (1) of section 17 are complied with, the 
State Government shall, in consultation with the State Board, give such 
instructions as may be deemed necessary to the concerned authority in 
charge of registration of motor vehicles under the Motor Vehicles Act 
1939 (Act 4 of 1939), and such authority shall, notwithstanding any- 
thing contained in that Act or the rules made thereunder be bound tO 
comply with such instructions, 
_ 21. [Restrictions on use of certain industrial plants.—(1) Sub- 
ject to the provisions of this Section, no person shall, without the previ- 
ous consent of the State Board, establish or Operate any industrial plant 
in an air pollution control area: 

Provided that a person operating any industrial plant in any air pol- 

lution control area immediately before the commencement of sec 

en i = hp: Air (Prevention and Control of Pollution) Amendment 

: » for which no consent was necessary prior to such com 
mencement, may continue to do so for a period of three months 
from such commencement or, if he has made an application for such 
consent within the said period of three months, till the disposal of 
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such application.] 
(2) An application for consent of the State Board under sub-section 
(1) shall be accompanied by such fees as may be prescribed and shall be 
made in the prescribed form and shall contain the particulars of the 
industrial plant and such other particulars as may be prescribed: 
Provided that where any person, immediately before the declaration 
of any area as an air pollution control area, operates in such area any 
industrial plant, '*** such person shall make the application under 
this sub-section within such period (behind not less than three months 
from the date of such declaration) as may be prescribed and where 
such person makes such application, he shall be deemed to be 
operating such industrial plant with the consent of the State Board 
until the consent applied for has been refused. 
(3) The State Board may make such inquiry as it may deem fit in 
respect of the application for consent referred to in sub-section (1) and in 
making any such inquiry, shall follow such procedure as may be pre- 


scribed. 

(4) Within a period of four months after the receipt of the application 
for consent referred to in sub-section (1), the State Board shall, by order 
in writing, "[and for reasons to be recorded in the order, grant the consent 
applied for subject to such conditions and for such period as may be 
Specified in the order, or refuse consent:] 

'8[Provided that it shall be open to the 

consent before the expiry of the period 

refuse further consent after such expiry if the conditions subject to 
which such consent has been granted are not fulfilled: 

Provided further that before cancelling a consent or refusing a 
further consent under the first provisions, 4 reasonable opportunity 
of being heard shall be given to the person concerned.] 

(5) Every person to whom consent has been granted by the State 
Board under sub-section (4), shall comply with the following condi- 


tions, namely— 

(i) the control equipme 
may approve in this 
premises where the indi 
on; 

(ii) the existing control equipment, if any, shall be altered or replaced 
in accordance with the directions of the State Board; 

(iii) the control equipment referred to in clause (i) or clause (ii) shall be 
kept at all times in good running condition; 


State Board to cancel such 
for which it is granted or 


cations as the State Board 
stalled and operated in the 
osed to be carried 


nt of such specifi 


behalf shall be in 
ustry is carried on or prop 
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(iv) chimney, wherever necessary, of such specifications as the State 
Board may approve in this behalf shall be erected or re-erected in 
such premises; y 

(v) such other conditions as the State Board, may specify in this be- 
half; and 

(vi) the conditions referred to in clauses (i), (ii) and (iv) shall be ‘com: 
plied with within such period as the State Board may specify in 
this behalf: 

Provided that in the case of a person operating any industrial plant 

19*** in an air pollution control area immediately before the date 

of declaration of such area as an air pollution control area, the 

period so specified shall not be less than six months: 

Provided further that— R 
(a) after the installation of any control equipment in accordance with 

the specifications under clause (i), or : 

(b) after the alteration or replacement of any control equipment in 
accordance with the directions of the State Board under clause (ii), 
or 

(c) after the erection or Te-erection of any chimney under clause (iv), 
no control equipment or chimney shall be altered or replaced or, as 
the case may be, erected or re-erected except with the previous 
approval of the State Board. 

(6) If due to any technological improvement or otherwise the State 

rd is of opinion that all or any of the conditions referred to in sub 

section (5) require or requires variation (including the change of 2?Y 

control equipment, either in whole or in part), the State Board shall, after 


giving the person to whom consent has been granted an opportunity 9", 


being heard, vary all or any of such conditions and thereupon such pr 
Son shall be bound to co 


mply with the conditions as so varied. e 
(7) Where a person to whom consent has been granted by the n 
Board under sub-section (4) transfers his interest in the industry to wi 
other person, such consent shall be deemed to have been granted to a 
other person and he shall be bound to comply with all the condition? 


subject to which it was granted as if the consent was granted to xm 
originally. 


22. Persons carr 
air pollutants in ex 


20** . . H 2 i 
No person? Operating any industrial plant, in any air pol 


H ie 
control area shall discharge or cause or permit to be discharged the ne 
Sion of any air pollutant in excess of the standards laid down by the 


Boa 


, d 
ying on industry, etc., not to allow emissio” 


cess of the standards laid down by State B^ ution 
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Board under clause (g) of sub-secticn (1) of section 17. 
, 722A. Power of Board to make application to court for restrain- 
A persons from causing air pollution.—(1) Where it is apprehended 
y a Board that emission of any air pollutant, in excess of the standards 
laid down by the State Board under clause (g) of sub-section (1) of sec- 
tion 17, is likely to occur by reason of any person operating an industrial 
plant or otherwise in any air pollution control area, the Board may make 
an application to a court, not inferior to that ofa Metropolitan Magistrate 
or a Judicial Magistrate of the first class for restraining such person from 


emitting such air pollutant. 
(2) On receipt of the application under sub-section (1), the court may 


make such order as it deems fit. 
(3) Where under sub-section (2), the court makes an order restraining 


any person from discharging or causing or permitting to be discharged 


the emission of any air pollutant, it may, in that order,— 
(a) direct such person to desist from taking such action as is likely to 


cause emission; 

(b) authorise the Board, if 
plied with by the person to 
ment the direction in suc 
court. 

_ (4) All expenses incurred b 

tions of the court under clause (b) of sub 
from the person concerned as arrears 0 
mand. 
_ 23. Furnishing of informa 
in certain cases.—(1) Where in any 
pollutant into the atmosphere in excess 
State Board occurs or is apprehended to occur 
unforeseen act or event, the person in charge of the 
which emission occurs or is apprehended to occur 
mate the fact of such occurrence or the apprehension 
to the State Board and to such authorities or agenc 
Scribed. 

. Q)Onreceipt of info 
Sion of any occurrence of the na 
through intimation under that su 
and the authorities or agencies shal 
remedial measure to be taken as are nece 
Such air pollutants. 


the direction under clause (a) is not com- 
whom such direction is issued, to imple- 
h manner as may be specified by the 


y the Board in implementing the direc- 
-section (3) shall be recoverable 
f land revenue or of public de- 
tion to State Board and other agencies 
2»e** area the emission of any air 

of the standards laid down by the 
due to accident or other 
premises from where 
shall forthwith inti- 
of such occurrence 
jes as may be pre- 


the fact or the apprehen- 
ture referred to in sub-section (1). whether 
b-section OT otherwise, the State Board 
1, as early as practicable, cause such 
ssary to mitigate the emission of 


rmation with respect to 
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(3) Expenses, if any, incurred by the State Board, authority or agency 
with respect to the remedial measures referred to in sub-section (2) T 
gether with interest (at such reasonable rate, as the State Governmen 
may, by order, fix) from the date when a demand for the expenses is made 
until it is paid, may be recovered by that Board, authority or agency from 
the person concerned, as arrears of land revenue, or of public demand. 

24. Power of entry and inspection.—(1) Subject to the poyon 
of this section, any person empowered by a State Board in this behal 
shall have a right to enter, at all reasonable times with such assistance aS 
he considers necessary, any place— 


(a) for the purpose of performing any of the functions of the State 
Board entrusted to him; 

(b) for the purpose of determining whether and if so in what manner, 
any such functions are to be performed or whether any provisions 
of this Act or the rules made thereunder or any notice, order, oon 
tion or authorisation served, made, given or granted under this Ac 
is being or has been complied with; 

(c) for the purpose of examining and testing any control equipm! E 
industrial plant, record, register, document or any other materia 
object or for conducting a search of any place in which he has 
reason to believe that an offence under this Act or the rules made 
thereunder has been or is being or is about to be committed and for 
seizing any such control equipment, industrial plant, record, reg!s- 
ter, document or other material object if he has reasons to believe 
that it may furnish evidence of the commission of an offence PU” 
ishable under this Act or the rules made thereunder. ES 

(2) Every person? Operating any control equipment or any in uy 
trial plant, in an air pollution control area shall be bound to render 2 » 
assistance to the person empowered by the State Board under subst" 
tion (1) for carrying out the functions under that sub-section and if 
fails to do so without any reasonable cause or excuse, he shall be guilty 
of an offence under this Act. d 

(3) If any person wilfully delays or obstructs any person empower’ e 
by the State Board under sub-section (1) in the discharge of his duties; 
shall be guilty on an offence under this Act. in 

(4) The provisions of the Code of Criminal Procedure, 1973, 0^ 


; at 
relation to the State of Jammu and Kashmir, or any area in which ie 
Code is not in force, the p 


m d x ce 1D 
rovisions of any corresponding law in zor 

that State or area, shall, s 

under this section as the: 


are 
o far as may be, apply to any search or joe 
Y apply to any search or seizure made unde 
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authority of a warrant issued under section 94 of the said code or, as the 
provisions of the said law. 


case may be, under the corresponding 

25. Power to obtain formation.—For the purposes of carrying out 
the functions entrusted to it, the State Board or any officer empowered by 
it in this behalf may call for any information (including information 
regarding the types of air pollutants emitted into the atmosphere and the 
level of the emission of such air pollutants) from the occupier or any 
other person carrying on any industry or operating any control equip- 
ment or industrial plant and for the purpose of verifying the correctness 
of such information, the State Board or such officer shall have the right 
to inspect the premises where such industry, control equipment or indus- 
trial plant is being carried on or operated. 

26. Power to take samples of air or emission and procedure to be 
followed in connection therewith.—(1) A State Board or any officer 
empowered by it in this behalf shall have power to take, for the purpose 
of analysis, samples of air or emission from any chimney, flue or duct or 
any other outlet in such manner as may be prescribed. 

(2) The result of any analysis of a sample of emission taken under 
sub-section (1) shall not be admissible in evidence in any legal proceed- 
ing unless the provisions of sub-section (3) and (4) are complied with. 


(3) Subject to the provisions of sub-section (4), when a sample of 
emission is taken for analysis under sub-section (1), the person taking 


the sample shall— 
(a) serve on the occupier 
form as may be presc 
(b) in the presence of the occupier or 


emission for analysis; s 
(c) cause the sample to be placed in à container or containers which 


shall be marked and sealed and shall also be signed both by the 


person taking the sample and the occupier or his agent; - 
(d) send, without delay, the laboratory established or 


the container to e 0 
recognised by the State Board under section 17 or, if a request n 
that behalf is made by the occupier or his agent when the notice is 
served on him under ¢ the laboratory established or 
specified under (1) of section 28. 

;on is taken for analysis under sub-sec- 
tion (1) and the perso rves on the occupier or his 
agent, a notice clause (2) sub-section (3), then, 


(a) ina case where the occupier or his agent 


the person taking the sample shall collect 


or his agent, a potice, then and there, in such 
ribed, of his intention to have it so analysed; 
his agent, collect a sample of 


wilfully absents himself, 
the sample of emission 
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for analysis to be placed in a container or containers which shall be 
marked and sealed and shall also be signed by the person taking 
the sample, and 

in a case where the occupier or his agent is present at the time of 
taking the sample but refuses to sign the marked and sealed con- 
tainer or containers of the sample of emission as required under 
clause (c) of sub-section (3), the marked and sealed container or 
containers shall be signed by the person taking the sample. 

and the container or containers shall be sent without delay by the person 
taking the sample for analysis to the laboratory established or specified 
under sub-section (1) of section 28 and such person shall inform the 
Government analyst appointed under Sub-section (1) of section 29, in 
writing, about the wilful absence of the occupier or his agent, or, as the 
case may be, his refusal to sign the container or containers. 

27. Reports of the results of analysis on samples taken under 
section 26.—Where a sample of emission has been sent for analysis to 
the laboratory established or recognised by the State Board, the Board 
analyst appointed under sub-section (2) of section 29 shall analyse the 


sample and submit a report in the prescribed form of such analysis in 
triplicate to the State Board. 


(2) On receipt of the report under sub-section (1), one copy of the 


(b 


— 


comply with the prov. 
(4) Any cost inc 
ofthe Occupier or his 


.28. State Air L — (1) The State Government may, bY 
notification in the O 


fficial Gazette, - 
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more State Air Laboratories; or 
or institutes as State Air Laborato- 


trusted to the State Air Laboratory 


(a) establish one or 
(b) specify one or more laboratories 
ries to carry out the functions en 
under this Act. 
(2) The State Government may, 2 
Board, make rules prescribing— 


(a) the functions of the State Air Laboratory; 
n to the said Laboratory of samples 


(b) the procedure for the submissio 
of air or emission for analysis or tests, the form of the Laboratory's 
report thereon and the fees payable in respect of such report; 

(c) such other matters as may be necessary Or expedient to enable that 


Laboratory to carry out its functions. 
29. Analysts.—(1) The State Government may, by notification in 


the Official Gazette, appoint such persons as it thinks fit and having the 
prescribed qualifications to be government analysts for the purpose of 
analysis of samples of air or emission sent for analysis to any laboratory 
established or specified under sub-section (1) of section 28. 

(2) Without prejudice to the provisions of section 14, the State Board 
may, by notification in the Official Gazette, and with the approval of the 
State Government, appoint such persons as it thinks fit and having the 
Prescribed qualifications to be Board analysts for the purpose of analysis 
ot samples of air or emission sent for analysis to any laboratory estab- 
lished or recognised under section 17. 

; 30. Reports of analysis.—Any document purporting to be a report 
Signed by a Government analyst or, aS the case may be, a State Board 
analyst may be used as evidence of the facts stated therein in any pro- 
ceeding under this Act. 

Stat 31. Appeals.—(1) Any person aggrieved 

th Board under this Act may, within thirty d 

order is communicated to him, prefer an appeal 
(hereinafter referred to as the Appellate Authority) as 
nt may think fit to constitute: f 

Provided that the Appellate Authority may entertain the appeal after 

the expiry of the said period of irty days if such authority is satis- 

fied that the appellant was prevented by sufficient cause from filing 
the appeal in time. 

(2) The Appellate Authority shall consist of a single person or three 
Persons as the State Government may think fit to be appoint by the State 
Government. 

(3) The form and the mann 


fter consultation with the State 


by an order made by the 
ay from the date on which 
to such authority 


the State govern- 


er in which an appeal may be preferred 
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under sub-section (1), the fees payable for such appeal and the procedure 
to be followed by the Appellate Authority shall be such may be pre- 
scribed. 

(4) On receipt of an appeal preferred under sub-section (1), the Ap- 
pellate Authority shall, after giving the appellant and the State Board an 
opportunity of being heard, dispose of the appeal as expeditiously as 
possible. . 

*[31A. Power to give directions.—Notwithstanding anything con- 
tained in any other law, but subject to the provisions of this Act, and to 
any directions that the Central Government may give in this behalf, a 
Board may, in the exercise of its powers and performance of its functions 
under this Act, issue any directions in writing to any person, officer.or 
authority, and such person, officer or authority shall be bound to comply 
with such directions. 

Explanation —For the avoidance of doubts, it is hereby declared that 
the power to issue directions under this section includes the power to 
direct— 


a) the closure, prohibition or regulation of any indus ,0 eration OT 
gu. y try, op 
process; or 


(b) the stoppage or regulation of supply of electricity, water or any 
other service. ] 


CHAPTER V 
FUND, ACCOUNTS AND AUDIT 


32. Contributions by Central Government.—The Central Government 
may, after due appropriation made by Parliament by law in this behal 
make in each financial year such contributions to the State Boards a$ : 
may think necessary to enable the State Board to perform their functions 
under this Act: 
Provided that notin 
for the Prevention 
der section 4 of the 


1974, which is empowered by that Act to expend money from ! 


r 
fund thereunder also for performing its functions, under any law fo 


H n H p^ 
the time being in force relating to the prevention, control or n 
ment of air pollution. 


-— d 
£ in this section shall apply to any [State a 
and Control of Water Pollution] constitute 
Water (Prevention and Control of Pollution) AC^ 


: d 
33. Fund 9f Board.—(1) Every State Board shall have its own Ds 
for the purposes of this Act and all sums which may, from time to time; 
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be paid to it by the Central Government and all other receipts (by way of 
contributions, if any, from the State Government, fees, gifts, grants, do- 
nations benefactions or otherwise) of that Board shall be carried to the 
fund of the Board and all payments by the Board shall be made there- 


from, 

(2) Every State Board may expend such sums as it thinks fir for 
performing its functions under this Act and such sums shall be treated as 
expenditure payable out of the fund of that Board. 

(3) Nothing in this section shall apply to any 2[State Board for the 
Prevention and Control of Water Pollution] constituted under section 4 
of the Water (Prevention and Control of Pollution) Act, 1974, which is 
empowered by that Act to expend money from its fund thereunder also 
for performing its functions under any law for the time being in force 
relating to the prevention, control or abatement of air pollution. 

2%[33A. Borrowing powers of Board.—A Board may, with the con- 


sent of, or in accordance with the terms of any general or special author- 
ity given to it by the Central Government or, aS the case may be, the 
State Government, borrow money from any source by way of loans or 
issue of bonds, debentures or such other instruments, as it may deem fit, 
for discharging all or any of its functions under this Act.] 

34. Budget.—The Central Board or as the case may be, the State 
Board shall, during each financial year, prepare, in such form and at such 
time as may be prescribed, a budget in respect of the financial year next 
ensuing showing the estimated receipt and expenditure under this Act, 
and copies thereof shall be forwarded to the Central Government or, as 
the case may be, the State Government. 

27(35. Annual report.—(1) The Central Board shall, during each 
financial year, prepare, in such form as may be prescribed, an annual 
report giving full account of its activities under this Act during the previ- 
ous financial year and co ereof shall be forwarded to the Central 

the previous finan- 


pies th 
Government within four months from the last date of 
cial year and that G e every such report to be laid 


overnment shall caus 
before both Houses © nths of the last date of 


f Parliament within nine mo! 
the previous financial year. 

(2) Every State Board shall, during each 
such form as may d, an annual report giving full account of 
its activities under this previous financial year and copies 
thereof shall be forwar tate Government within four months 
from the last date of the financial year and that Government 
shall cause every such repo 


financial year, prepare, in 


previous 
rt to be laid 
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a period of nine months from the date of the previous financial year.] 

36. Accounts and audit.—(1) Every Board shall, in relation to its 
functions under this Act, maintain proper accounts and other relevant 
records and prepare an annual statement of accounts in such form as may 
be prescribed by the Central Government or, as the case may be, the State 
Government. 

(2) The accounts of the Board shall be audited by an auditor duly 
qualified to act as an auditor of companies under section 226 of the 
Companies Act, 1956. 

(3) The said auditor shall be appointed by the Central Government 
or, as the case may be, the State Government on the advice of the Comp- 
troller and Auditor-General of India. 

(4) Every auditor appointed to audit the accounts of the Board under 
this Act shall have the right to demand the production of books, ac- 
counts, connected vouchers and other documents and papers and to in- 
spect any of the offices of the Board. 

(5) Every such auditor shall send a copy of his report together with 
anaudited copy of the accounts to the Central Government or, as the case 
may be, the State Government. 

(6) The Central Government shall, as soon as may be after the receipt 
of the audit report under sub-section (5), cause the same to be laid before 
both Houses of Parliament. 

(7) The State Government shall, as soon as may be after the receipt of 


the audit report under sub-section (5), cause the same to be laid before 
the State Legislature. 


CHAPTER VI 


PENALTIES AND PROCEDURE 
?:[37. Failure to comply with the provisions of section 21 or section 
22 or with the directions issued under section 33A.—(1) Whoever fails 
to comply with the provisions of section 21 or section 22 or directions 
issued under section 31A, shall, in respect of each such failure, be pun- 
ishable with imprisonment for a term which shall not be less than one 
year and six months but which may extend to six years and with fine, and 
in case the failure continues, with an additional fine which may extend 
to five thousand rupees for every day during which such failure contin- 
ues after the conviction for the first such failure. 


(2) 1f the failue referred to in sub-section (1) continues beyond à 
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the date of conviction, the offender shall be 
rm which shall not be less than 
d with fine.] 


period of one year after 
punishable with imprisonment for a te 


s years but which may extend to seven years an 
. 38. Penalties for certain acts.— Whoever— 
injures or defaces any pillar, post or 


(a) destroys, pulls down, removes, 
stake fixed in the ground or any notice or other matter put up, 
inscribed or placed, by or Un i 


(b) obstructs any person acting ui 
Board from exercising his powers an 


under this Act, or 
(c) damages any works or property belonging to the Board, or 
(d) fails to furnish to the Board o fficer or other employee of the 
ard or such officer or 


Board any information requi 
other employees for the purpose of this Act, Or 
e emission of air pollutants 


(e) fails to intimate the occurrence of th ) 
into the atmosphere in excess of the standards laid down by the 


State Board or the apprehension of such occurrence, to the State 
Board and other prescribed authorities OT agencies as required un- 


der sub-section (1) of section 23, OF | » s , 
(f) in giving any information which he 1$ required to give under this 
terial particular, or 


Act, makes a statement which is false in any material 
any consent under section 21, makes 


(g) for the purpose of obtaining r 
a statement which i in any material particular. 
shall be punishable with imprisonment for a term which may extend to 
three months or with fine which may extend to ?[ten thousand rupees] or 
with both. 
?(39. Penalty contravention of certain provisions of the Act.— 
y of the provisions of this Act or any order or 
ty has been elsewhere 


direction i ereunder, for which no penal 
issued thi , -hable with imprisonment for a term 


with fine which may extend to ten 


tion for the first s 
40. Offence by company- 
been committed by a company» © : 
ed, was directly in charge of, and was responsible to, 
- s of the company, as well as 


iW. was committ 
the c duct 0 
ompany for the concu e offence and shall be 


the company, shall be deemed t 


1) Where 
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liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any 

such person liable to any punishment provided in this Act, if he 

proves that the offence was committed without his knowledge or 
that he exercised all due diligence to prevent the commission of 
such offence. 

(2) Notwithstanding anything contained in sub-section (1), where 
an offence under this Act has been committed by a company and it is 
proved that the offence has been committed with the consent or conniv- 
ance of, or is attributable to any neglect on the part of, any director, 
manager, secretary or other officer of the company, such director, man- 
ager, secretary or other officer shall also be deemed to be guilty of that 
offence and shall be liable to be proceeded against and punished accord- 
ingly. 

Explanation.—For the purpose of this section,— 

(a) "company" means any body corporate, and includes a firm or 
other association of individuals; and 
(b) "director", in relation to a firm, means a partner in the firm. 

41. Offence by Government Department.—(1) Where an offence 
under this Act has been committed by any Department of Government, 
the Head of the Department shall be deemed to be guilty of the offence 
and shall be liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this section shall render such 

Head of the Department liable to any punishment if he proves that 

the offence was committed without his knowledge or that he exer- 

cised all due diligence to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where 
an offence under this Act has been committed by a Department of Gov- 
ernment and it is proved that the offence has been committed with the 
consent or connivance of, or is attributable to any neglect on the part of, 
any officer, other than the Head of the Department, such officer shall also 
be deemed to be guilty of that offence and shall be liable to be proceeded 
against and punished accordingly. 

42. Protection of action taken in good faith 
tion or other legal proceeding shall lie against the 

' officer of the Government or any member or any officer or other em- 
ployee of the Board in respect of anything which is 


f i done or intended to 
be done in good faith in pursuance of this Act or the rules made thereuD- 
der. 


.—No suit, prosecu- 
Government or any 


?[43. Cognizance of offences.—(1) No court Shall take cognizance 
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of any offence under this Act except on a complaint made by— 
(a) a Board or any officer authorised in this behalf by it; or 
(b) any person who has given notice of not less than sixty days, in the 
manner prescribed, of the alleged offence and of his intention to 
make a complaint to the Board or officer authorised as aforesaid. 


rior to that of a Metropolitan Magistrate or a Judicial 


and no court infe 
ffence punishable under this 


Magistrate of the first class shall try any o 
Act. 

. (2) Where a complaint h 
tion (1), the Board shall, on demand by such person, 


ossession to that person: 
make any such report avail- 


against the public 


as been made under clause (b) of sub-sec- 
make available the 


relevant reports in its p 
Provided that the Board may refuse to 
able to such person if the same is, in its opinion, 


interest.] 

44. Members, officers and employees of Board to be public ser- 
vants.—All the members and all officers and other employees ofa Board 
when acting or purporting to act in pursuance of any of the provisions of 
this Act or the rules made thereunder shall be deemed to be public ser- 
vant within the meaning of section 21 of the Indian Penal Code (45 of 


1960). 

45. Reports and retu 
its functions under this Act, furn 
State Board shall, in relation to its 
State government and to the Centra 
tics, accounts and other information as th 
may be, the Central Board may, from time to time, require. — 

46. Bar of jurisdiction —No civil court shall have jurisdiction to 
entertain any suit or proceeding in respect of any matter which an Appel- 
late Authority constituted under this Act is empowered by or under this 
Act to determine, and no injunction shall be granted by any court or 


other authority in respect of any action taken or to be taken in pursuance 


of any power conferred by oF under this Act. 


Central Board shall, in relation to 
ish to the Central Government, and a 
functions under this Act, furnish of the 
1 Board such reports, returns, statis- 
at Government, or, as the case 


rns.—The 


CHAPTER VII 


MISCELLANEOUS 
to supersede State Board.—(1) If 


f opinion— 
der this Act has persistently made 


e Government 


overnment is 0 
ed un 


47. Power of Stat 


at any time the State G r 
(a) thata State Board constitut 
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default in the performance of the functions imposed on it by or 
under this Act, or . 
(b) that circumstances exist which render it necessary in the public 
interest so to do, 
the State Government may, by notification in the Official Gazette, super- 
sede the State Board for such period, not exceeding six months, as may 
be specified in the notification: 
Provided that before issuing a notification under this sub-section for 
the reasons mentioned in clause (a), the State Government shall give 
à reasonable opportunity to the State Board to show cause why it 
should not be superseded and shall consider the explanations and 
objections, if any, of the State Board. 
(2) Upon the publication of a notification under sub-section (1) su- 
perseding the State Board, — . 
(a) allthe members shall, as from the date of supersession, vacate their 
Offices as such; 
(b) all the powers functions and duties which may, by or under this 


(c 


— 
B 
m 
3 
3 
$ 
[c] 
a 
o 
S 
[e] 
° 
E 
e 


lled by the State Board shall, until the 
Board is reconstituted under Sub-section (3), vest in the State Gov- 
ernment. 

(3) On the expiration of the period of supersession specified in the 

notification issued under sub-section (1), the State Government may— 

(a) extend the period of Supersession for such further term, not ex- 
ceeding six months, as it may consider necessary; or 

(b) reconstitute the State Board by a fresh nomination or appointment 


expiration of the period of supersession whether originally specified 

under sub-section (1) or as extended under this sub-section, take 

action under clause (b) of this sub-section, 

48. Special provision in the Case of supersession of the Central 
Board or the State Boards constituted under the Water (Prevention 
and Control of Pollution) Act, 1974.—Where the Central Board or any 
State Board constituted under the Water (Prevention and Control of Pol- 


Provided that the State Government may at any time before the 
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lution) Act, 1974 (Act 6 of 1974), is superseded by the Central Govern- 
ment or the State Government, as the case may be, under that Act, all the 
powers, functions and duties of the Central Board or such State Board 
under this Act shall be exercised, performed or discharged during the 
Period of such supersession by the person or persons, exercising, per- 
forming or discharging the powers, functions and duties of the Central 
Board or such State Board under the Water (Prevention and Control of 
Pollution) Act, 1974, during such period. 
49. Dissolution of State Boards constituted under the Act.— 
(1) As and when the Water (Prevention and Control of Pollution) Act, 
1974 (Act 6 of 1974), comes into force in any State and the State Govern- 
ment constitutes a ?[State Board for the Prevention and Control of Wa- 
ter Pollution] under that Act, the State Board constituted by the State 
Government under this Act shall stand dissolved and the Beard first- 
mentioned shall exercise the powers and perform the functions of the 
Board second-mentioned in that State. 
(2) On the dissolution of the State Board constituted under this Act,— 

(a) all the members shall vacate their offices as such; 

(b) all moneys and other property of whatever kind (including the 
fund of the State Board) owned by, or vested in, the State Board, 
immediately before such dissolution, shall stand transferred to 
and vest in the ?'[State Board for the Prevention and Control of 
Water Pollution]; 

(c) every officer and other employee serving 
immediately before such dissolution shall be transferred to and 
become an officer or other employee of the ?[State Board for the 
Prevention and Control of Water Pollution] and hold office by the 
same tenure and at the same remuneration and on the same terms 
and conditions of service as he would have held the same if the 
State Board constituted under this Act had not been dissolved and 
shall continue to do so unless and until such tenure, remuneration 
and conditions of service are duly altered by the * [State Board for 
the Prevention and Control of Water Pollution]: 

Provided that the tenure, remuneration and terms and conditions 
of service of any such officer or other employee shall not be altered 
to his disadvantage without the previous sanction of the State 
Government; 

all liabilities obligations of the Stat 
mediately before such dissolution, 
abilities or obligations, as the case May 


under the State Board 


e Board of whatever kind, im- 
shall be deemed to be the li- 
be, of the ”[State Board 


(d 
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for the Prevention and Control of Water Pollution] and any pro- 
ceeding or cause of action, pending or existing immediately be- 
fore such dissolution by or against the State Board constituted 
under this Act in relation to such liability or obligation may be 
continued and enforced by or against the ?[State Board for the 
Prevention and Control of Water Pollution.] 

50. [Power to amend the Schedule.] Rep. by the Air (Prevention and 
Control of Pollution) Amendment Act, 1987 (47 of 1987, s. 22 (w.e.f. 1-4- 
1988). 

51. Maintenance of register.—(1) Every State Board shall main- 
tain a register containing particulars of the persons to whom consent has 
been granted under section 21, the standard for emission laid down by it 
in relation to each such consent and such other particulars as may be 
prescribed. 

(2) The register maintained under sub-section (1) shall be open to 
inspection at all reasonable hours by any person interested in or affected 
by such standards for emission or by any other person authorised by such 
person in this behalf. 

52. Effect of other laws.—Save as otherwise provided by or under 

the Atomic Energy Act, 1962 (33 of 1962), in relation to radioactive air 
pollution the provisions of this Act shall have effect notwithstanding 
anything inconsistent therewith contained in any enactment other than 
this Act. . ! 
53. Power of Central Government to make rules.—(1) The Cen- 
tral Government may, in consultation with the Central Board by notifi- 
cation in the Official Gazette, make rules in respect of the following 
matters, namely— 

(a) the intervals and the time and place at which meetings of the 
Central Board or any committee thereof shall be held and the 
procedure to the followed at such meetings, including the quorum 
necessary for the transaction of business thereat, under sub-section 
(1) of section 10 and under sub-section (2) of section 11; 

(b) the fees and allowances to be paid to the members of a committee 
of the Central Board, not being members of the Board, under sub- 
section (3) of section 11; 

(c) the manner in which and the purposes for which persons may be 
associated with the Central Board under sub-section (1) of section 
IE 

(d) the fees and allowance to be paid under sub-section (3) of section 
12 to persons associated with the Central Board under sub-section 
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(1) of section 12; 
(e) the functions to be performed by the Central Board under clause 
(j) of sub-section (2) of section 16; 

"[(f) the form in which and the time within which the budget to the 
Central Board may be prepared and forwarded to the Central Gov- 
emment under section 34; 

(ff) the form in which the annual report of the Central Board may be 

prepared under section 35;} 
(g) the form in which the accounts of the Central Board may be main- 
tained under sub-section (1) of section 36. 

(2) Every rule made by the Central Government under this Act shall 
be laid, as soon as may be after it is made, before each House of Parlia- 
ment, while it is in session, for a total period of thirty days which may be 
Comprised in one session or in two or more successive session, and if, 
before the expiry of the session immediately following the session or the 
Successive sessions aforesaid, both Houses agree in making any modifi- 
cation in the rule or both Houses agree that the rule should not be made, 
the rule shall thereafter have effect only in such modified form or be of 
No effect, as the case may be; so, however, that any such modification or 
annulment shall be without prejudice to the validity of anything previ- 
ously done under that rule. 

54. Power of State Government to make rules.—(1) Subject to the 
Provisions of sub-section (3), the State Government may, by notification 
in the Official Gazette, make rules to carry out the purposes of this Act in 
respect of matter not falling within the purview of section 53. 

(2) In particular, and without prejudice to the generality of the fore- 
Boing power, such rules may provide for all or any of the following 
matters, namely — 

"[(a) the qualifications, knowledge and experience of scientific, engi- 
neering or management aspect of pollution control required for 
appointment as member-secretary of a State Board constituted 

- under the Act;] . , 

[(aa) the terms and conditions of service of the Chairman and other 
members (other than the member-secretary) of the State Board 
constituted under this Act under sub-section (7) of section 7; 

(b) the intervals and the time and place at which meetings of the 
State Board or any committee thereof shall be held and the pro- 
cedure to be followed at such meetings, including the quorum 
necessary for the transaction of business thereat, under sub-sec- 
tion (1) of section 10 and under sub-section (2) of section 11; 
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(g) 
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the fees and allowances to be paid to the members of a commit- 


tee of the State Board, not being members ofthe Board under ™ 
sub-section (3) of section 11; 

the manner in which and the purpose for which persons may be 
associated with the State Board under sub-section (1) of section 
12: 

the fees and allowances to be paid under sub-section (3) of sec- 
tion 12 to persons associated with the State Board under sub- 
section (1) of section 12; 

the terms and conditions of service of the member-secretary ofa 
State Board constituted under this Act under sub-section (1) of 
section 14; 

the powers and duties to be exercised and discharged by the 
member-secretary of a State Board under sub-section (2) of sec- 
tion 14; 

the conditions subject to which a State Board may appoint such 
officers and other employees as it considers necessary for the 
efficient performance of its functions under sub-section (3) of 
section 14; 

the conditions subject to which a State Board may appoint a 
consulfant under sub-section (5) of section 14; 

the functions to be performed by the State Board under clause (i) 
of sub-section (1) of section 17; 

the manner in which any area or areas may be declared as aif 
pollution control area or areas under sub-section (1) of section 
19; 

the form of application for the consent of the State Board, the 
fees payable therefore, the period withia which such application 
shall be made and the particulars it may contain, under sub- 
section (2) of section 21; 

the procedure to be followed in respect of an inquiry under sub- 
section (3) of section 21; 

the authorities or agencies to whom information under sub- 
section (1) of section 23 shall be furnished; 

the manner in which samples of air or emission ma 
under sub-section (1) of section 26; . 
the form of the notice referred to in sub-section (3) of section 
26; 

the form of the report of the State Board analyst under sub-sec 
tion (1) of section 27; 


y be taken 
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(r) the form of the report of the Government analyst under sub- 
section (3) of section 27; 

(s) the functions of the State Air Laboratory, the procedure for the 
submission to the said Laboratory of samples of air or emission 
for analysis or tests, the form of Laboratory's report thereon, the 
fees payable in respect of such report and other matters as may be 
necessary or expedient to enable that Laboratory to carry out its 
functions, under sub-section (2) of section 28; 

(t) the qualifications required for Government analysts under sub- 
section (1) of section 29; 

(u) the qualification required for State Board analysts under sub- 
section (2) of section 29; 

(V) the form and the manner in which appeals may be preferred, the 
fees payable in respect of such appeals and the procedure to be 
followed by the Appellate Authority in disposing of the appeals 
under sub-section (3) of section 31; 

Tw) the form in which and the time within which the budget of the 
State Board may be prepared and forwarded to the State Govern- 
ment under section 34; 
(ww) the form in which the annual report of the State Board may be 
prepared under section 35;] 

(x) the form in which the accounts of the State Board may be main- 
tained under the sub-section (1) of section 36; 

38((xx) the manner in which notice of intention to make a complaint 
shall be given under section 43;] 

(y) the particulars which the register mainta 
may contain; 

(z) any other matter which has to be, or may be prescribed. 

(3) After the first constitution of the State Board, no rule with respect 


to any of the matters referred to in sub-section (2) other than those re- 


ferred to [in clause (aa) thereof], shall be made, varied, amended or 


repealed without consulting that Board. 
[The Schedule. J Omitted by the Air (Prevention and Control of 


Pollution) Amendment Act, 1987, s. 25 (w.e.f. 1-4-1988). 


ined under section 51 


FOOTNOTES 


fication No. G.S.R. 351 (E), dated 15-5-1981, Gazette 
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of India, Extraordinary, Pa 
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Water Pollution” shall be subs. as “Central Pollution Control Board" by Act 47 
of 1987, s. 2 (date to be notified). 

Subs. by Act 47 of 1987, s. 2, for cl. (m) (w.e.f. 1-4-1988). 

The words in brackets "State Board for the Prevention and Control of Water 
Pollution" shall be subs. as “State Pollution Control Board", s. 2, ibid. (date to 
be notified). 

For sections 3 and 4, the following sections shall stand subs. by s. 3, ibid., (date 
to be notified) namely :— 

3. Central Pollution Control Board — The Central Pollution Control Board 
constituted under section 3 of the Water (Prevention and Control of Pollu- 
tion) Act, 1974 (6 of 1974), shall, without prejudice to the exercise and 
performance of its powers and functions under that Act, exercise the powers 
and perform the functions of the Central Pollution Control Board for the 
prevention and control of air pollution under this Act. 

State Pollution Control Boards constituted under section 4 of Act 6 of 1974 
to be State Boards under this Act.—In any State in which the Water (Preven- 
tion and Control of Pollution) Act, 1974, is in force and the State Government 
has constituted for that State a State Pollution Control Board under section 4 
of that Act, such State Board shall be deemed to be the State Board for the 
Prevention and Control of Air Pollution constituted under section 5 of this 
Act, and accordingly that State Pollution Control Board shall without preju- 
dice to the exercise and performance of its powers and functions under that 
Act, exercise the powers and perform the functions of the State Board for the 
prevention and control of air pollution under this Act. 

The words in brackets "State Board for the Prevention and Control of Water 
Pollution” shall be substituted as “State Pollution Control Board" by Act 47 of 
1987, s. 4, (date to be notified). 

Subs. by s. 4, ibid., for cl. (f) (w.e.f. 1-4-1988). 

The words "but not for more than two terms" omitted by Act 47 of 1987, s. 
5 (w.e.f. 1-4-1988). 

Subs. by Act 47 of 1987, s. 6, for sub-section (2) (w.e.f. 1-4-1988) 

Ins. by Act 47 of 1987, s. 7 (w.e.f. 1-4-1988). 


S. 18 renumbered as sub-section (1) thereof by Act 47 of 1987, s. 8 (w.e.f. 1- 
4-1988). 


. Ins. by s. 8, ibid. (w.e.f. 1-4-1988). 


Subs. by Act 47 of 1987, s. 9, for sub-section (1) (w.e.f. 1-4-1988). 
Certain words omitted by s. 9, ibid., (w.e.f. 1-4-1988). 

Subs. by Act 47 of 1987, s. 9, for certain words (w.c.f. 1-4-1988). 

Ins. by s. 9, ibid., (w.e.f. 1-4-1988). 

Certain words omitted by Act 47 of 1987, s. 9, (w.e.f. 1-4-1988). 

Certain words omitted by Act 47 of 1987, s. 10 (w.e.f. 1-4-1988). 

Ins. by s. 11, ibid. (w.e.f. 1-4-1988). 

The words “air pollution control” omitted by s. 12, ibid., (w.e.f. 1-4-1988). 
Certain words omitted vy Act 47 of 1987, s. 13 (w.e.f. 1-4-1988). 

Ins. by Act 47 of 1987, s. 14 (w.e.f. 1-4-1988). 

The words in brackets “State Board for the Prevention and Control of Water 


Pollution” shall be substituted as “State Pollution Control Board” by Act 47 of 
1987, s. 15 (date to be notified). 


Ins. by Act 47 of 1987, s. 16 (w.e.f. 1-4-1988). 
Subs. by Act 47 of 1987, s. 17, for s. 35 (w.e.f. 1-4-1988). 


The Air Act, 1981 343 


28. 
29; 
30. 
31. 
32. 


33% 


34. 
35. 
36. 
39. 
38. 
39. 


Subs. by Act. 47 of 1987, s. 18, for s. 37 (w.e.f. 1-4-1988). 

Subs. by Act 47 of 1987, s. 19 for “five hundred rupees” (w.e.f. 1-4-1988). 
Subs. by s. 20, ibid., for s. 39 (w.e.f. 1-4-1988). 

Subs. by Act 47 of 1987, s. 21 for s. 43 (w.c.f. 1-4-1988). 

The words in brackets "State Board for the Prevention and Control of Water 
Pollution" shall be substituted as “State Pollution Control Board" by Act 47 of 
1987, s. 15 (date to be notified). 

The words in brackets "State Board for the Prevention and Control of Water 
Pollution" shall be substituted as “State Pollution Control Board" by Act 47 of 
1987, s. 15 (date to be notified). 

Subs. by Act 47 of 1987, s. 23, for cl. (f) (w.e.f. 1-4-1988). 

Ins. by Act 47 of 1987, s. 24 (w.e.f. 1-4-1988). 

Act (a) renumbered as cl. (aa) by s. 24, ibid, (w.e.f. 1-4-1988). 

Subs. by Act 47 of 1987, s. 24, for cl. (w) (w.e.f. 1-4-1988). 

Ins. by Act 47 of 1987, s. 24 (w.e.f. 1-4-1988). 

Subs. by s. 24, ibid, for “in clause (a)” (w.e.f. 1-4-1988). 
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DOCUMENT — 1 (D) 


Ministry of Law and Justice 
(Legislative Department) 
New Delhi, the 23rd January, 1991/Magha 3, 1912 (Saka) 


The following Act of parliament received the assent of the president on 
the 22nd January, 1991, and is hereby published for general informa- 
tion:— 


The Public Liability Insurance Act 1991 
No. 6 of 1991 
[22nd January, 1991] 


An Actto provide for public liability insurance for the purpose of provid- 
ing immediate relief to the persons affected by accident occurring while 
handling any hazardous substance and for matters connected therewith 
or incidental thereto. 

BE it enacted by Parliament in the Forty-First Year of the republic of 
India as follows:— 

1. Short title and commencement.—(1) This Act may be called the 
Public Liability Insurance Act, 1991. 

(2) Itshall corae into force on such date as the Central Government 
may, by notification, appoint. 

2. Definitions.—In this Act, unless the context otherwise requires,— 

(a) "accident" means an accident or incident occurring while han- 
dling any hazardous substance; 

(b) "Collector" means the Collector having jurisdiction over the area 
in which the accident occurs: 

(c) "handling", in relation to any hazardous substance, means the 
manufacture, processing, treatment, package, storage, transporta- 
tion by vehicle, use collection, destruction, conversion, offering 
for sale, transfer or the like of such hazardous substance; 

(d) "hazardous substance" means any substance or preparation which 
is defined as hazardous substance under the Environment (Protec 
tion) Act, 1986 and exceeding such quantity as may be specified, 
by notification, by the Central Government; 

(29 of 1986) 


(e) "insurance" means insurance against liability under sub-section 
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(1) of Section 3; 
(f “notification” means a notification published in the Official Ga- 
zette; 
(g) “owner” means a person who has control over handling any haz- 
ardous substance; 
(h) "prescribed" means prescribed by rules made under this Act; 
(i) “rules” means rules made under this Act; 
G) “vehicle” means any mode of surface transport other than rail- 
ways. 
3. Liability to give relief in certain cases on principle of no fault.— 
(1) Where death or injury to any person (other than a workman) or dam- 
age to any property has resulted from an accident, the owner shall be 
liable to give such relief as is specified in the Schedule for such death, 
injury or damage. i 
(2) In any claim for reliefunder sub-section (1) (herein after referred 
to in this Act as claim for relief), the claimant shall not be required to 
plead and establish that the death, injury Or damage in respect of which 
the claim has been made was due to any wrongful act, neglect or default 
of any person. 
Explanation .—For the purpose of this section.— 
(i) “Workman” has the meaning assigned to it in the Workmen's 


Compensation Act, 1923; 
(8 of 1923) 


(i) "injury" includes permanent total or permanent partial disability 


or sickness resulting out of an accident. 

4. Duty of owner to take out insurance policies.—(1) Every owner 
Shall take out, before he starts handling any hazardous substance, one or 
morg insurance policies providing for contracts of insurance whereby he 
2 insured against liability to give relief under sub-section (1) of Section 

Provided that any owner handling any hazardous substance imme- 

diately before the commencement of this Act shall take out such 

insurance policy or policies as soon as may be and in any case 
within a period of one year from such commencement. 

(2) Every owner shall get the insurance policy, referred to in sub- 
Section (1) renewed from time to time before the expiry of the period of 
validity thereof so that the insurance policies may remain in force through- 
Out the period during which such handling is continued. 

(3) The Central Government may, by notification, exempt from the 
Operation of sub-section (1) any owner, namely— 
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(a) the Central Government; 

(b) any State Government; 

(c) any corporation owned or controlled by the Central Government 
or a State Government; or 

(d) any local authority: 
Provided that no such order shall be made in relation to such owner 
unless a fund has been established and is maintained by that owner 
in accordance with the rules made in this behalf for meeting any 
liability under sub-section (1) of Section 3. 

5. Verification and publication of accident by Collector.—When- 
ever it comes to the notice of the Collector that a accident has occurred at 
any place within his jurisdiction, he shall verify the occurrence of such 
accident and cause publicity to be given in such manner as he deems fit 
for inviting application under sub-section (1) of Section 6. 

6. Application for claim for relief.—(1) An application for claim 
for relief may be made— 

(a) by the person who has sustained the injury; 

(b) by the owner of the property to which the damage has been caused; 

(c) where death has resulted from the accident, by all or any of the 
legal representatives of the deceased; or 

(d) by any agent duly authorised by such person or owner of such 
property or all or any of the legal representatives of the deceased, 
as the case may be: 
Provided that where all legal representatives of the deceased have 
not joined in any such application for relief, the application shall 
be made on behalf of or for the benefit of all the legal representa- 
tives of the deceased and the legal representatives who have not so 
joined shall be impleaded a respondents to the application. 

(2) Every application under sub-section (1) shall be made to the 
Collector and shall be in such form contain such particulars and shall be 
accompanied by such documents as may be prescribed. 

(3) No application for relief shall be entertained unless it is made 
within five years of the occurrence of the accident. 

7. Award of relief—( 1) On receipt of an application under sub- 
section (1) of Section 6, the Collector Shall, after giving notice of the 
application to the owner and after giving the parties an opportunity of 
being heard, hold an injuiry into the claim or, each of the claims, and 
may make an award determining the amount of relief which appears to 
him to be just and specifying the person or persons to whom such amount 
of relief shall be paid. 


The Public Liability Insurance Act, 1991 347 


(2) The Collector shall arrange to deliver copies of the award to the 

parties concerned expeditiously and in any case within a period of fif- 
teen days from the date of the award. 
... (3) When an award is made under this section, the owner or the 
insurer, as the case may be, who is required to pay any amount in terms of 
such award shall, within thirty days of the date of announcement of the 
award, deposit the entire amount so awarded in such manner as the Col- 
lector may direct. 

(4) In holding any injuiry under sub-section (1), the Collector may, 
Subject to any rules made in this behalf, follow such summary procedure 
as he thinks fit. 

(5) The Collector shall have all the powers of a Civil Court for the 
purpose of taking evidence on oath and of enforcing the attendance of 
Witnesses and of compelling the discovery and production of documents 
and material objects and for such other purposes as may be prescribed; 
and the Collector shall be deemed to be a Civil Court for all the purposes 
1s Section 195 and chapter XXVI of the code of Criminal Procedure, 

73. 
(2 of 1974) 

(6) Where the insurer or the owner against whom the award is made 
under sub-section (1) fails to deposit the amount of such award within 
the period specified under sub-section (3), such amount shall be recover- 
able from the owner, or as the case may be, the insurer as arrears of land 
Tevenue or of public demand. 

(7) A claim for relief in respect of death of, or injury to, any person or 
damage to any property shall be disposed of as expeditiously as possible 
and every endeavour shall be made to dispose of such claim within three 
months of the receipt of the application for relief under sub-section (1) of 
Section 6. 

8. Provisions as to other right to claim compensation for death, 
€tc.—(1) The right to claim relief under sub-section (1) of Section 3 in 
respect of death of, or injury to, any person or damage to any property 
Shall be in addition to any other right to claim compensation in respect 
thereof under any other law for the time being in force. 

(2) Notwithstanding anything contained in sub-section (1), where in 
Tespect of death of, or injury to, any person or damage to any property, 
the Owner, liable to give claim for relief, is also liable to pay compensa- 
tion under any other law, the amount of such compensation shall be 
reduced by the amount of relief paid under this Act. 

9. Power to call for information.—Any person authorised by the 
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Central Government may, for the purposes of ascertaining whether any 
requirements of this Act or of any rule or of any direction given under 
-this Act have been complied with, require any owner to submit to that 
person such information as that person may reasonably think necessary. 
10. Power of entry and inspection.—Any person, authorised by the 
Central Government in this behalf, shall have a right to enter, at all 
reasonable times with such assistance as he considers necessary, any 
place, premises or vehicle, where hazardous substance is handled for the 
purpose of determining weather any provisions of this Act or of any rule 
or of any direction given under this Act is being or has been complied 
with and such owner is bound to render all assistance to such person. 

11. Power of search and seizure.—(1) Ifa person, authorised by the 
central government in this behalf, has reason to believe that handling of 
any hazardous substance is taking place in any place, premises or ve- 
hicle, in contravention of sub-section (1) of Section 4, he may enter into 
and search such place, premises or vehicle for such handling of hazard- 
ous substance. 

(2) Where, as a result of any search under sub-section (1) any han- 
dling of hazardous substance has been found in relation to which contra- 
vention of sub-section (1) of Section 4 has taken place, he may seize such 
hazardous substance and other things which, in his opinion, will be use- 
ful for, or relevant to, any proceeding under this Act: 

Provided that where it is not practicable to seize any such substance 

or thing, he may serve on the owner an order that the owner shall not 

remove, part with, or otherwise deal with, the hazardous substance 
and such other things except with the previous permission of that 
person. 

(3) He may, if he has reason to believe that it is expedient so to do to 
prevent an accident dispose of the hazardous substance seized under 
sub-section (2) immediately to such manner as he may deem fit. 

(4) All expenses incurred by him in the disposal of hazardous sub- 
stances under sub-section (3) shall be recoverable from the owner as 
arrears of land revenue or of public demand. 

12. Power to give directions.—Notwithstanding anything con- 
tained in any other law but subject to the provisions of this Act, the 
Central Government may, in exercise of its powers and performance of 
its functions under this Act, issue such directions in writing as it may 
deem fit for the purposes of this Act to any owner or any person, officer, 
authority or agency and such owner, person, officer, authority or agency 
shall be bound to comply with such directions. 
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Explaination:—For the removal of doubts, it is hereby declared that 
the power to issue directions under this section includes the power to 
direct— 

(a) prohibition or regulation of the handling of any hazardous sub+ 
stance; or 

(b) stoppage or regulations of the supply of electricity, water or any 
other service. 

13. Power to make application to courts for restraining owner, 
from handling hazardous substance.—(1) If the Central Government 
or any person authorised by that Government in this behalf has reason to, 
believe that any owner has been handling any hazardous substance in 
contravention of any of the provisions of this Act, that Government or, as 
the case may be, that person may make an application to a court, not 
inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of 
first class for restraining such owner from such handling. 

(2) On receipt of the application under sub-section (1), the court 
may make such order as it deems fit. 

(3) Where under sub-section (2), the court makes an order restraining 
any owner from handling hazardous substance, it may, in that order— 

(a) direct such owner to desist from such handling; 

(b) authorise the Central Government or, as the case may be the per- 
son referred to in sub-section (1), if the direction under clause (a) is 
not complied with by the owner to whom such direction is issued 
to implement the direction in such manner as may be specified by 


the court. 
(4) All expenses i 
may be, the person in imp 
(b) of sub-section (3), shal 


land revenue or of public demand. 
14. Penalty for contravention of sub-section (1) or sub-section 


(2) of Section 4 or failure to comply with directions under Section 
12.—(1) Whoever contravenes any of the provisions of sub-section (1) or 
Sub-section (2) of Section 4 or fails to comply with any directions issued 
under Section 12, he shall be punishable with imprisonment for a term 
Which shall not be less than one year and six months but which may 
extend to six years, or with fine which shall not be less than one lakh 
rupees, or with both. 

(2) Whoever, having already been convicted of an offence under 
d for the second offence or any offence subse- 
shall be punishable with imprisonment 


ncurred by the Central Government, or as the case 
lementing the directions of Court under clause 
1 be recoverable from the owner as arrears of 


Sub-section (1), is convicte 
quent to the second offence, he 
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fora term which shall not be less than two years but which may extend to 
seven years and with fine which shall not be less than one lakh rupees. 

(3) Nothing contained in Section 360 of the Code of Criminal Proce- 
dure, 1973, or in the Probation of Offenders Act, 1958, shall apply to a 
person convicted of an offence under this Act unless such person is under 
eighteen years of age. 

(2 of 1974, 20 of 1958) 

15. Penalty for failure to comply with direction under Section 9 
or order under Section 11 or obstructing any person in discharge of 
his functions under Section 10 or 11.—If any owner fails to comply 
with direction issued under Section 9 or fails to comply with order issued 
under sub-section (2) of Section 11, or obstructs any person in discharge 
of his functions under Section 10 or sub-section (1) or sub-section (3) of 
Section 11, he shall be punishable with imprisonment which may ex- 
tend to three months, or with fine which may extend to ten thousand 
rupees, or with both. 

16. Offences by companies.—(1) Where any offence under this Act 
has been committed by a company, every person who, at the time the 
offence was committed, was directly in charge of, and was responsible to, 
the company for the conduct of the business of the company, as well as 
the company shall be deemed to be guilty of the offence and shall be 
liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any 

such person liable to any punishment provided in this Act, if he 

proves that the offence was committed without his knowledge or 
that he exercised all due diligence to prevent the commission of 
such offence. 

(2) Notwithstanding anything contained in sub-section (1), where 
an offence under this Act has been committed by a company and it is 
proved that the offence has been committed with the consent or conniv- 
ance of, or is attributable to any neglect on the part of, any director, 
manager, secretary or other officer of the company, such director, man- 
ager, secretary or other officer shall also be deemed to be guilty of that 
offence and shall be liable to be proceeded against and punished accord- 
ingly. 

Explanation.—For the purposes of this section — 

(a) "company" means any body corporate and includes a firm or other 
association of individuals; 
(b) "director", in relation to a firm, means a partner in the firm. 
17. Offences by Government Departments.— Where an offence 
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under this Act has been committed by any Department of Government, 
the Head of the Department shall be deemed to be guilty of the offence 
and shall be liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this section shall render such 

Head of the Department liable to any punishment if he proves that 

the offence was committed without his knowledge or that he exer- 

cised all due diligence to prevent the commission of such offence. 

18. Cognizance of Offences.—No court shall take cognizance of 
any offence under this Act except on a complaint made by— 

(a) the Central Government or any authority or officer authorised in 
this behalf by that Government; or 

(b) any person who has given notice of not less than sixty days in the 
manner prescribed, of the alleged offence and of his intention to 
make a complaint, to the Central Government or the authority or 
officer authorised as aforesaid. 

19. Power to delegate.—The Central Government may, by notifi- 
cation, delegate, subject to such conditions and limitations as may be 
Specified in the notification, such of its powers and functions under this 
Act (except the power under Section 23) as it may deem necessary of 
expedient to any person (including any officer, authority or other agency). 

20. Protection of action taken in good faith.—No suit, prosecu- 
tion or other legal proceeding shall lie against the Government of the 
Person, officer, authority or other agency in respect of anything which is 
done or intended to be done in good faith in pursuance of this Act or the 
rules made or orders or directions issued thereunder. 

21. Advisory Committee —(1) The Central Government may, from 
time to time, constitute an Advisory 
to the insurance policy under this Act. 

(2) The Advisory Committee shall consist of— 

(a) three officers representing the Central Government; 
(b) two persons representing the insurers; 
(c) two persons representing the owners; and 
(d) two persons from amongst the experts of insurance or hazardous 
substances. 
to be appointed by the Central Government. 

(3) The Chairman of the Advisory Committee shall be one of the 
members representing the Central Government, nominated in this be- 
half by that Government. 


22. Effect of other laws.— The provisions of a 
made thereunder shall have effect notwithstanding anything inconsis- 


Committee on the matters relating 


f this Act and any rules 
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tent therewith contained in any other law. 

23. Power to make rules.—(1) The Central Government may, by 
notification, make rules for carrying out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the fore- 
going power, such rules may provide for all or any of the following 
matters, namely:— 

(a) establishment and maintenance of fund under sub-section (3) of 
Section 4; 

(b) the form of application and the particulars to be given therein and 
the documents to accompany such application under sub-section 
(2) of Section 6; 

(c) the procedure for holding an inquiry under sub-section (4) of Sec- 
tion 7; 

(d) the purposes for which the Collector shall have powers of a Civil 
Court under sub-section (5) of Section 7; 

(e) the manner in which notice of the offence and of the intention to 
make a complaint to the Central Government shall be given under 
clause (b) of Section 18; 

(f) any other matter which is required to be, or may be, prescribed. 

(3) Every rule made under this Act shall be laid, as soon as may be 
after it is made, before each House of Parliament, while it is in session for 
a total period of thirty days which may be comprised in one session or in 
two or more successive sessions, and if, before the expiry of the session 
immediately following the session immediately following the session 
or the successive sessions aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree that the rule should not be 
made, the rule shall thereafter have effect only in such modified form or 
be of no effect, as the case may be; so, however, that any such modifica- 
tion or annulment shall be without prejudice to the validity of anything 
previously done under that rule. 


The Schedule 
[See Section 3(1)] 


(i) Reimbursement of medical expenses incurred up to a maximum of 
Rs. 12,500 in each case. 

(ii) For total accidents the relief will be Rs. 25,000 per person in 
addition to reimbursement of medical expenses, if any, incurred on the 
victim up to a maximum of Rs. 12,500. 

(iii) For permanent total or permanent partial disability or other 
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injury or sickness, the relief will be (a) reimbursement of medical ex- 
penses incurred, if any, up to a maximum of Rs. 12,500 in each case and 
(b) cash relief on the basis of percentage of disablement as certified by an 
authorised physician. The relief for total permanent disability will be Rs. 
25,000. 

(iv) For loss of wages due to temporary partial disability which re- 
duces the earning capacity of the victim, there will be a fixed monthly 
relief not exceeding Rs. 1,000 per month up to a maximum of 3 months: 
provided the victim has been hospitalised for a period exceeding 3 days 
and is above 16 years of age. 

(v) Upto Rs. 6,000 depending on the actual damage, for any damage 
to private property. 

K.L. Mohanpuria 
Additional Secy. to the Govt. of India 
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DOCUMENT — 2 


The Environment (Protection) Act, 1986 
(No. 29 of 1986)! 
[23rd May, 1986] 


An Act to provide for the protection and improvement 
of environment and for matters connected therewith 


Whereas decisions were taken at the United Nations Conference on the 
Human Environment held at Stockholm in June 1972, in which India 
participated, to take appropriate steps for the protection and improve- 
ment of human environment: 

And whereas it is considered necessary further to implement the 
decisions aforesaid insofar as they relate to the protection and improve- 
ment of environment and the prevention of hazards to human beings, 
other living creatures, plants and property; 

Be it enacted by Parliament in the Thirty-seventh Year of the Re- 
public of India as follows: 


STATEMENT OF OBJECTS AND REASONS 


Concern over the state of environment has grown, the world over since 
the sixties. The decline in environmental quality has been evidenced by 
increasing pollution loss of vegetal cover and biological diversity, ex- 
cessive concentrations of harmful chemicals in the ambient atmosphere 
and in food chains, growing risks of environmental accidents and threats 
to life support systems. The world community's resolve to protect and 
enhance the environmental quality found expression in the decisions 
taken at the United Nations Conference on the Human Environment 
held in Stockholm in June 1972. Government of India participated in the 
Conference and strongly voiced the environmental concerns. While sev- 
eral measures have been taken for environmental protection both before 
and after the Conference, the need for a general legislation further to 
implement the decisions of the Conference has become increasingly 
evident. 

“Although there are existing laws dealing directly or indirectly, with 
several environmental matters, it is necessary to have a general legisla- 
tion for environmental protection. Existing laws generally focus on spe- 
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cific types of pollution or on specific categories of hazardous substances. 
Some major areas of environmental hazards are not covered. There also 
exist uncovered gaps in areas of major environmental hazards. " There 
are inadequate linkages in handling matters of industrial and environ- 
mental safety. Control mechanisms to guard against slow, insidious build 
up of hazardous substances, especially new chemicals, in the environ- 
ment are weak. Because of a multiplicity of regulatory agencies, there is 
need for an authority which can assume the lead role for studying, plan- 
ning and implementing long-term requirements of environmental safety 
and to give direction to, and co-ordinate a system of speedy and ad- 
€quate response to emergency situations threatening the environment. 
In view of what has been stated above, there is urgent need for the 
enactment of a general legislation on environmental protection which, 
inter alia, should enable co-ordination of activities of the various regula- 
tory agencies, creation of an authority or authorities with adequate pow- 
ers for environmental protection, regulation of discharge of environ- 
mental pollutants and handling of hazardous substances, speedy response 
in the event of accidents threatening environment and deterrent punish- 
Tent to those who endanger human environment, safety and health. 


CHAPTERI 
Preliminary 


1. Short title, extent and commencement.—(1) This Act may be called 
the Environment (Protection) Act, 1986. 


(2) It extends to the whole of India. 
(3) It shall come into force on such date as the Central Government 


may, by notification in the official Gazette, appoint and different dates 
eis be appointed for different provisions of this Act and for different 

reas, 
2. Definitions.—In this Act, unless the context otherwise requires: 

(a) "environment" includes water, air and land and the inter-relation- 
Ship which exists among and between water, air and land and prop- 
erty; 

(b) "environmental pollutant" means any solid, liquid or gaseous sub- 
Stance present in such concentration as may be, or tend to be inju- 
rious to environment; 

(c) "environmental pollution" means the presence in the environ- 
ment of any environmental pollutant; 
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(d) 


(e) 
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“handling”, in relation to any substance, means the manufacture, 
processing, treatment, package, storage, transportation, use, col- 
lection, destruction, conversion, offering for sale, transfer or the 
like of such substance; 

"hazardous substance" means any substance or preparation which, 
by reason of its chemical or physico-chemical properties or han- 
dling, is liable to cause harm to human beings, other living crea- 
tures, plants, micro-organism, property or the environment; 


(f) “occupier”, in relation to any factory or premises, means a person 


who has control over the affairs of the factory or the premises and 
includes, in relation to any substance, the person in possession of 
the substance; 


(g) "prescribed" means prescribed by rules made under this Act. 


CHAPTER II 
General Powers of the Central Government 


3. Power of Central Government to take measures to protect and 


improve environment.—(1) Subject to the provisions of this Act the 
Central Government shall have the power to take all such measures as it 
deems necessary or expedient for the purpose of protecting and improv- 
ing the quality of the environment and preventing, controling and abat- 
ing environmental pollution. 


(2) In particular, and without prejudice to the generality of the provi- 


sions of sub-section (1), such measures may include measures with re- 


spec 


(i) 


(ii) 
(iii) 
(iv) 


t to all or any of the following matters, namely: 
co-ordination of actions by the State Governments, officers and 
other authorities: 

(a) under this Act, or the rules made thereunder; or 

(b) under any other law for the time being in force which is relat- 

able to the objects of this Act; 

planning and execution of a nation-wide programme for the pre- 
vention, control and abatement of environmental pollution; 
laying down standards for the quality of environment in its vati- 
ous aspects. 
laying down standards for emission or discharge of environmental 
pollutants from various sources whatsoever; 
Provided that different standards for emission or discharge may be 
laid down under this clause from different sources having regard 


The Environment Act, 1986 ss 


to the quality or composition of the emission or discharge of envi- 
ronmental pollutants from such sources; 

(V) restriction of areas in which any industries, operations, or pro- 
cesses, or class of industries, operations or processes shall not be 
carried out or shall be carried out subject to certain safeguards; 

(vi) laying down procedures and safeguards for the prevention of acci- 
dents which may cause environmental pollution and remedial 
measures for such accidents; 

(vii) laying down procedures and safeguards for the handling of hazard- 
ous substances; 

(viii) examination of such manufacturing processes, materials and sub- 
stances as are likely to cause environmental pollution: 

(ix) carrying out and sponsoring investigations and research relating 
to problems of environmental pollution; 

(x) inspection of any premises, plant, equipment, machinery, manu- 
facturing or other processes, materials or substances and giving, 
by order, of such directions to such authorities, officers or persons 
as it may consider necessary to take steps for the prevention, con- 
trol and abatement of environmental pollution; 

(xi) establishment or recognition of environmental laboratories and 
institutes to carry out the functions entrusted to such environmen- 
,. tal laboratories and institutes under this Act; 

(xii) collection and dissemination of information in respect of matters 
.. Télating to environmental pollution; : 
(xiii) prevention of manuals, codes or guides relating to the prevention, 

control and abatement of environmental pollution; 

(xiv) such other matters as the Central Government deems necessary or 
expedient for the purpose of securing the effective implementa- 
tion of the provisions of this Act. 

£) The Central Government may, if it considers it necessary or ex- 

Pedient so to do for the purposes of this Act, by order, published in the 

official Gazette, constitute an authority or authorities by such name or 

names as may be specified in the order for the purpose of exercising and 

Performing such of the powers and functions (including the power to 

issue directions under section 5) of the Central Government under this 

Act and for taking measures with respect to such of the matters referred to 

n sub-section (2) as may be mentioned in the order and subject to the 

Supervision and control of the Central Government and the provisions of 

Such order, such authority or authorities may exercise the powers or 

Perform the functions or take the measures so mentioned in the order as 
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if such authority or authorities had been empowered by this Act to exer- 
cise those powers or perform those functions or take such measures. 

4. Appointment of officers and their powers and functions.—(1) 
Without prejudice to the provisions of sub-section (3) of Section 3, the 
Central Government may appoint officers with such designations as it 
thinks fit for the purposes of this Act and may entrust to them such of the 
powers and functions under this Act as it may deem fit. 

(2) The officers appointed under sub-section (1) shall be subject to 
the general control and direction of the Central Government or, if so 
directed by that Government, also of the authority or authorities, if any, 
constituted under sub-section (3) of Section 3 or of any other authority or 
officer. 

5. Power to give directions.—Notwithstanding anything contained 
in any other law but subject to the provisions of this Act, the Central 
Government may, in the exercise of its powers and performance of its 
functions under this Act, issue directions in writing to any person, officer 
or any authority, and such person, officer or authority shall be bound to 
comply with such directions. 

Explanation.—For the avoidance of doubts, it is hereby declared that 
the power to issue directions under this section includes the power to 
direct: 

(a) the closure, prohibition or regulation of any industry, operation or 
process; or 

(b) stoppage or regulation of the supply of electricity or water or any 
other service. 

6. Rules to regulate environmental pollution.—(1) The Central 
Government may, by notification in the official Gazette, make rules in 
respect of all or any of the matters referred to in Section 3. 

(2) In particular, and without prejudice to the generality of the fore- 
going power, such rules may provide for all or any of the following 
matters, namely: 

(a) the standards of quality of air, water or soil for various areas and 
purposes; 

(b) the maximum allowable limits of concentration of various envi- 
ronmental pollutants (including noise) for different areas; 

(c) the procedures and safeguards for the handling of hazardous sub- 
stances; 

(d) the prohibition and restrictions on the handling of hazardous sub- 
stances in different areas; 

(e) the prohibition and restrictions on the location of industries and 
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the carrying on of processes and operations in different areas; 

(D the procedures and safeguards for the prevention of accidents which 
may cause environmental pollution and for providing for reme- 
dial measures for such accidents. 


CHAPTER III 
Prevention, Control and Abatement of Environmental Pollution 


7. Persons carrying on industry, operation, etc., not to allow 
emission or discharge of environmental pollutants in excess of the 
Standards.—No person carrying on any industry, operation or process 
Shall discharge or emit or permit to be discharged or emitted any envi- 
Tonmental pollutant in excess of such standards as may be prescribed. 

8. Persons handling hazardous substances to comply with proce- 
dural safeguards.—No person shall handle or cause to be handled any 
hazardous substance except in accordance with such procedure and after 
complying with such safeguards as may be prescribed. 

9. Furnishing of information to authorities and agencies in cer- 
tain cases.—(1) Where the discharge of any environmental pollutant in 
excess of the prescribed standards occurs or is apprehended to occur due 
to any accident or other unforeseen act or event, the person responsible 
for such discharge and the person in charge of the place at which such 
discharge occurs or is apprehended to occur shall be bound to prevent or 
Mitigate the environmental pollution caused as a result of such dis- 
charge and shall also forthwith: 

(a) intimate the fact of such occurrence or apprehension of such oc- 
currence; and 

(b) be bound, if called upon, to render all assistance, to such authori- 
ties or agencies as may be prescribed. 

(2) On receipt of information with respect to the fact or apprehension 
of any occurrence of the nature referred to in sub-section (1), whether 
through intimation under that sub-section or otherwise, the authorities 
9t agencies referred to in sub-section (1) shall, as early as practicable, 
cause such remedial measures to be taken as are necessary to prevent or 
mitigate the environmental pollution. 

(3) The expenses, if any, incurred by any authority or agency with 
Tespect to the remedial measures referred to in sub-section (2), together 
With interest (at such reasonable rate as the Government may, by order, 
fix) from the date when a demand for the expenses is made until it is paid 
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may be recovered by such authority or agency from the person con- 
cerned as arrears of land revenue or of public demand. 

10. Powers of entry and inspection.—(1) Subject to the provisions 
of this section, any person empowered by the Central Government in this 
behalf shall have a right to enter, at all reasonable times with such assis- 
tance as he considers necessary, any place— 

(a) for the purpose of performing any of the functions of the Central 
Government entrusted to him; 

(b) for the purpose of determining whether and if so in what manner 
any such functions are to be performed or whether any provisions 
ofthis Actor the rules made thereunder or any notice, order, direc- 
tion or authorisation served, made, given or granted under this Act 
is being or has been complied with; 

(c) for the purpose of examining and testing any equipment, indus- 
trial plan, record, register, document or any other material object 
or for conducting a search of any building in which he has reason 
to believe that an offence under this Act or the rules made thereun- 
der has been or is being or is about to be committed and for seizing 
any such equipment, industrial plant, record, register, document 
or other material object if he has reasons to believe that it may 
furnish evidence of the commission of an offence punishable un- 
der this Act or the rules made thereunder or that such seizure is 
necessary to prevent or mitigate environmental pollution. 

(2) Every person carrying on any industry, operation or process or 
handling any hazardous substance shall be bound to render to all assis- 
tance to the person empowered by the Central Government under sub- 
section (1) for carrying out the functions under that sub-section and if he 
fails to do so without any reasonable cause or excuse, he shall be guilty 
of an offence under this Act. _ 

(3) If any person wilfully delays or obstructs any person empowered 
by the Central Government under sub-section (1) in the performance of 
his functions, he shall be guilty of an offence under this Act. 

(4) The provisions of the Code of Criminal Procedure, 1973 (2 of 
1974), or, in relation to the State of Jammu and Kashmir, or any area in 
which that Code is not in force, the provisions of any corresponding law 
in force in that State or area shall, so far as may be, apply to any search or 
seizure under this section as they apply to any search or seizure made 
under the authority of a warrant issued under Section 94 of the said Code 
or, as the case may be under the corresponding provision of the said law. 

11. Power to take sample and Procedure to be followed in con- 
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nection therewith.—(1) The Central Government or any officer empow- 
ered by it in this behalf, shall have power to take, for the purpose of 
analysis, samples or air, water, soil or other substance from any factory, 
premises or other place in such manner as may be prescribed. 

(2) The result of any analysis of a sample taken under sub-section (1) 
shall not be admissible in evidence in any legal proceeding unless the 
provisions of sub-sections (3) and (4) are complied with. 

(3) Subject to the provisions of sub-section (4), the person taking the 
sample under sub-section (1) shall— 

(a) serve on the occupier or his agent or person in charge of the place, 
a notice, then and there, in such form as may be prescribed, of his 
intention to have it so analysed; 

(b) in the presence of the occupier or his agent or person, collect a 
sample for analysis; 

(c) cause the sample to be placed in container or contajners which 
shall be marked and sealed and shall also be signed both by the 
person taking the sample and the occupier or his agent or person; 

(4) When a sample is taken for analysis under sub-section (1) and the 
person taking the sample serves on the occupier or his agent or person, a 
notice under Cl. (a) of sub-section (3), then,— 

(a) in case where the occupier, his agent or person wilfully absents 
himself, the person taking the sample shall collect the sample for 
analysis to be placed in a container or containers which shall be 
marked and sealed and shall also be signed by the person taking 
the sample, and 

(b) ina case where the occupier or his agent or person present at the 
time of taking the sample refuses to sign the marked and sealed 
container or containers of the sample as required under Cl. (e) of 
sub-section (3), the marked and sealed container or containers shall 
be signed by the person taking the samples, 

and the container or containers shall be sent without delay by the person 
taking the sample for analysis to the laboratory established or recogn- 
ised under Section 12 and such person shall inform the Government 
Analyst appointed or recognised under Section 13 in writing, about the 
wilful absence of the occupier or his agent or person, or, as the case may 


be, his refusal to sign the container or containers. 
Lifting of samples.—The learned Magistrate observed that as no 


presence was put in on behalf of the Company, so the question of there 
being any request by the Company for dividing the samples into two 
parts did not arise. The conclusion of the learned Magistrate is not sus- 
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tainable. The learned Magistrate did not deal with the matter on he basis 
of the allegations which are in the nature of the pleadings of the parties. 
In view of the finding that a legal representative of the company was 
duly present as the time when the sample was lifted. Further in view of 
-the said pleadings of the parties it has to be taken that a demand was also 
made by the said representative to the officials of the Board to divide the 
sample into two parts and to get the same analysed in accordance with 
law. But that request was not acceded. Thus the officials of the Board 
were not justified in getting the sample analysed from a laboratory only 
recognised by the Board instead of getting the same analysed from the 
laboratory of the Delhi Administration and without complying with the 
requirement of law. Consequently the impugned order is bad and is 
liable to be set aside. 

12. Environmental laboratories.—(1) The Central Government 
may, by notification in the official Gazette,— 

(a) established one or more environmental laboratories; 

(b) recognise one or more laboratories or institutes as environmental 
laboratories to carry out the functions entrusted to an environmen- 
tal laboratory under this Act. 

(2) The Central Government may, by notification in the official 
Gazette, make rules specifying— 

(a) the functions of the environmental laboratory; 

(b) tlie procedure for the submission to the said laboratory of samples 
of air, water, soil or other substance for analysis or tests, the form of 
the laboratory report thereon and the fees payable of such report; 

(c) such other matters as may be necessary or expedient to enable that 
laboratory to carry out its functions. 

13. Government Analysts.— The Central Government may, by no- 
tification in the official Gazette, appoint or recognise such persons as it 
thinks fit and having the prescribed qualifications to be Government 
Analysts for the purpose of samples of air, water, soil or other substance 
sent for analysis to any environmental laboratory established or recogn- 
ised under sub-section (1) of Section 12. 

14. Reports of Government Analysts.—Any document purporting 
to be a report signed by a Government analyst may be used as evidence 
of the facts stated therein in any proceeding under this Act. 

15. Penalty for contravention of the provisions of the Act and 
the rules, orders and directions.—(1) Whoever fails to comply with or 
contravenes any of the provisions of this Act, or the rules made or orders 
or directions issued thereunder, shall, in respect of each such failure or 
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contravention, be punishable with imprisonment for a term which may 
extend to five year or with fine which may extend to one lakh rupees, or 
with both, and in case the failure or contravention continues, with addi- 
tional fine which may extend to five thousand rupees for every day 
during which such failure or contravention continues after the convic- 
tion for the first such failure or contravention. 

(2) If the failure or contravention referred to in sub-section (1) con- 
tinues beyond a period of one year after the date of conviction, the of- 
fender shall be punishable with imprisonment for a term which may 
extend to seven years. 

16. Offences by companies.—(1) Where any offence under this Act 
has been committed by a company, every person who, at the time the 
offence was committed, was directly in charge of, and was responsible to, 
the company for the conduct of the business of the company, as well as 
the company, shall be deemed to be guilty of the offence and shall be 
liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any 

such person liable to any punishment provided in this Act, if he 

proves that the offence was committed without his knowledge or 
that he exercised all due diligence to prevent the commission of 
such offence. 

(2) Notwithstanding anything contained in sub-section (1), which 
an offence under this Act has been committed by a company and it is 
proved that the offence has been committed with the consent or conniv- 
ance of, or is attributable to any neglect on the part of, any director, 
manner, secretary or other officer of the company, such director, man- 
ager, secretary or other officer s 
offence shall be liable to be proceeded against and punished accord- 
ingly. 

Explanation.—For the purposes of this section,— 

(a) “company” means any body corporate and includes a firm or other 
association of individuals; 
(b) “director”, in relation to a firm, means a partner in the firm. 

Rule of evidence.—It is well settled that a rule of evidence or a 
deeming fiction of the law are not to be pleaded as such. No principle 
warrants that either in a complaint or in a first information report the 
literal words of the statute must be incorporated or what is even impor- 
tant is that the rule of evidence with regard to burden of proof and a 
deeming fiction of guilt should be quoted at the foundational stage. 
Therefore, to require that the complaint or the first information report 
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must inflexibly plead consent, connivance or negligence of the officers 
at the threshold stage is patently fallacious. Seen broadly, the deeming 
fiction is primarily one of evidence and proof and not of the literal for- 
malities of pleading, which are foreign to the criminal law. Indeed, it 
must be noticed that in a particular case the prosecution charge may be 
one of direct, deliberate and wilful commission of the offence by the 
company and its officials. In such a situation, to require that they should 
plead at the outset that it was only by way of connivance or neglect 
would be an absurdity and indeed destructive or contrary to the case set 
up. 

17. Offences by Government Department.—(1) Where an offence 
under this Act has been committed by any Department of Government, 
the Head of the Department shall be deemed to be guilty of the offence 
and shall be liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this section shall render such 

Head of the Department liable to any punishment if he proves that 

the offence was committed without his knowledge or that he exer- 

cised all due diligence to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where 
an offence under this Act has been committed by a Department of Gov- 
ernment and it is proved that the offence has been committed with the 
consent or connivance of, or is attributable to any neglect on the part of, 
any officer, other than the Head of the Department, such officer shall also 
be deemed to be guilty of that offence and shall be liable to be proceeded 
against and punished accordingly. 


CHAPTER IV 
Miscellaneous 


18. Protection of action taken in good faith.—No suit, prosecu- 
tion or other legal proceeding shall lie against the Government or any 
officer or other employee of the Government or any authority consti- 
tuted under this Act or any member, officer or other employee of such 
authority in respect of anything which is done or intended to be done in 
good faith in pursuance of this Act or the rules made or orders or direc- 
tions issued thereunder. 

19. Cognizance of offences.—No Court shall take cognizance of 
any offence under this Act except on a complaint made by— 

(a) the Central Government or any authority or officer authorised in 
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this behalf by that Government; or 

(b) any person who has given notice of not less than sixty days, in the 
manner prescribed, of the alleged offence and of his intention to 
make a complaint, to the Central Government or the authority or 
officer authorised as aforesaid. 

20. Information, reports or returns.—The Central Government 
may, in relation to its functions under this Act, from time to time, require 
any person, officer, State Government or other authority to furnish to it or 
any prescribed authority or officer any reports, returns, statistics, accounts 
and other information and such person, officer, State Government or 
other authority shall be bound to do so. 

21. Members, officers and employees of the authority consti- 
tuted under Section 3 to be public servants.—All the members of the 
authority, constituted, if any, under Section 3 and all officers and other 
employees of such authority when acting to purporting to act in pursuance 
of any provisions of this Act or the rules made or order or directions 
issued thereunder shall be deemed to be public servants within the mean- 
ing of Section 21 of the Indian Penal Code. 

22. Bar of jurisdiction.—No civil court shall have jurisdiction to 
entertain any suit or proceeding in respect of anything done, action taken 
or order or direction issued by the Central Government or any other 
authority or officer in pursuance of any power conferred by or in relation 


to its or his functions under this Act. 
23. Power to delegate.—Without prejudice to the provisions of 


Sub-section (3) of Section 3, the Central Government may, by notifica- 
tion in the official Gazette, delegate, subject to such conditions and 
limitations as may be specified in the notification, such of its powers and 
functions under this Act, [except the power to constitute an authority 
under sub-section (3) of Section 3 and to make rules under Section 25] as 
it may deem necessary or expedient, to any officer, State Government or 
Other authority. 

24. Effect of other laws.—(1) Subject to the provisions of sub- 
Section (2), the provisions of this Act and the rules or orders made therein 
Shall have effect notwithstanding anything inconsistent therewith con- 


tained in any enactment other than this Act. 
(2) Where any act or omission constitutes an offence punishable 


under this Act and also under any other Act then the offender found 
guilty of such offence shall be liable to be punished under the other Act 


and not under this Act. 


25. Power to make rules.— The Central Government may, by noti- 
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fication in the official Gazette, make rules for carrying out the purposes 
of this Act. 


(2) In particular, and without prejudice to the generality of the fore- 
going power, such rules may provide for all or any of the following 
matters, namely: 


(a) 
(b) 


© 


(d) 


(e) 
(f 


(g) 


(h) 


(i) 


© 


the standards in excess of which environmental pollutants shall 
not be discharged or emitted under Section 7; 
the procedure in accordance with and the safeguards in compli- 
ance with which hazardous substances shall be handled or cause to 
be handled under Section 8; 
the authorities or agencies to which intimation of the fact of occur- 
rence or apprehension of occurrence of the discharge of any envi- 
ronmental pollutant in excess of the prescribed standards shall be 
given and to whom all assistance shall be bound to be rendered 
under sub-section (1) of Section 9; 
the manner in which samples of air, water, soil or other substance 
for the purpose of analysis shall be taken under sub-section (1) of 
Section 11; 
the form in which notice of intention to have a sample analysed 
shall be served under Cl. (a) of sub-section (3) of Section 1]]; 
the functions of the environmental laboratories, the procedure for 
the submission to such laboratories of samples of air, water, soil 
and other substances for analysis of test; the form of laboratory 
report; the fees payable for such report and other matter to enable 
such laboratories to carry out their functions under sub-section (2) 
of Section 12; 
the qualifications of Government Analyst appointed or recogn- 
ised for the purpose of analysis of samples of air, water, soil or 
other substances under Section 13; 
the manner in which notice of the offence and of the intention to 
make a complaint to the Central Government shall be given under 
Cl. (b) of Section 19; 
the authority or officer to whom any reports, returns, statistics, 
e and other information shall be furnished under Section 
g a p e which is required to be, or may be, prescribed. 
. under this Act to be laid before Parliament.— 


Every rule made under this Act shall be laid; as soon as may be after it is 
made, before each House of Parliament, while it is in session, for a total 
period of thirty days which may be comprised in one session or in two or 
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more successive sessions, and if, before the expiry of the session imme- 
diately following the session or the successive sessions aforesaid, both 
Houses agree in marking any modification in the rule or both Houses 
agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be; 
So, however, that any such modification or annulment shall be without 
Prejudice to the validity of anything previously done under that rule. 
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DOCUMENT — 3 (A) 


The National Environment Tribunal Act, 1995 
(27 of 1995) 
[17th June, 1995] 


An Act to provide for strict liability for damages arising out of any accident 
occurring while handling any hazardous substance and for the establish- 
ment of a National Environment Tribunal for effective and expeditious 
disposal of cases arising from such accident, with a view to giving relief 
and compensation for damages to persons, property and the environ- 
ment and for matters connected therewith or incidental thereto. 

Whereas decisions were taken at the United Nations Conference on 
Environment and Development held at Rio de Janeiro in June, 1992, in 
which India participated, calling upon the States to develop national 
laws regarding liability and compensation for the victims of pollution 
and other environmental damages; 

And whereas it is considered expedient to implement the decisions 
of the aforesaid Conference so far as they relate to the protection of 
environment and payment of compensation for damage to persons, prop- 
erty and the environment while handling hazardous substances; 

Be it enacted by Parliament in the Forty-Sixth Year of the Republic 
of India as follows:— 


CHAPTERI 
Preliminary 


1. Short title and commencement.—(1) This Act may be called the 
National Environment Tribunal Act, 1995. 

(2) It shall come into force on such date or dates as the Central 
Government may, by notification, appoint, and different dates may be 
appointed for different States and any reference in any provision of this 
Act to the commencement of this Act shall be construed in relation tO 
any State or Part thereof as Reference to the coming into force of that 
provisions in that States or part thereof. 

2. Definitions.—In this Act, unless the context otherwise requires. 

(a) "accident" means an accident involving a fortuitous or sudden or 
unintended occurrence while handling any hazardous substance 
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(b) 
(c) 
(d) 


(e) 


(f 


— 


(g 


(b) 
(i) 
G) 
(k) 
(1) 
(m) 


(n) 
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resulting in continuous or intermittent or repeated exposure to 
death of, or injury to, any person or damage to any property or 
environment but does not include an accident by reason only of 
war or radio-activity; 
“Bench” means a Bench of the Tribunal; 
“Chairperson” means the Chairperson of the Tribunal; 
“environment” includes water, air and land and the inter-relation- 
ship which exists among and between water, air and land, and 
human beings, other living creatures, plants, micro-organism and 
roperty; 
iier in relation to any hazardous substance, means the 
manufacture, processing, treatment, package, storage transporta- 
tion by vehicle, use, collection, destruction, conversion, offering 
for sale, transfer or the like of such hazardous substance; : 
"hazardous substance" means any substance or preparation which 
is defined as hazardous substance in the Environment oram 
Act, 1986, (29 of 1986) and exceeding such quantity as speci ie 
by the central Government under the Public Liability Insurance 
Act 1); . 
rris ie lal - a Member of the Tribunal appointed 
as such under this Act, and includes the Chairperson ora Vice- 
Chairperson who possesses any of the qualifications specified in 
Sub-secti ction 10; 
Creuse di. nude (whether Judicial or Technical) ofthe 
Tribunal and includes the Chairperson and a Vice-Chairperson; 
"notification" means a notification published in the Official Ga- 
zette; , 
"prescribed" means prescribed by se ai under this Act; 
"rules" made under this Act; 
Fisho rear pam a Member of the Tribunal who is not 
a Judicial Member within the meaning of clause (g); , 
"Tribunal" means the National Environment Tribunal established 
under section 8; . 
"Vice Chairperson" means the Vice-Chairperson of the Tribunal. 
Explaination.—In the case of the Tribunal having two or more Vice- 


Chairpersons, references to the Vice-Chairperson in this Act shall be 


Cons 


(0) 


trued as a reference to each of those Vice-Chairpersons; 
“owner” means a person who owns, or has control over handling, 
any hazardous substance at the time of accident and includes— 
(i) in the case, of a firm, any of its partners; 
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(ii) inthe case of an association, any of its members; and 

(iii) in the case of a company, any of its directors, managers, Secre- 
taries or other officers who is directly in charge of, and is respon- 
sible to, the company for the conduct of the business of the 
company. 


CHAPTER II 


Compensation for Death of or Injury to, A Person and 
Damage to Property and Environment 


3. Liability to pay compensation in certain cases on principle of 
no fault.—(1) Where death of, or injury to, any person (other than a 
workman) or damage to any property or environment has resulted from 
an accident, the owner shall be liable to pay compensation for such 
death, injury or damage under all or any of the heads specified in the 
Schedule. 

(2) In any claim for compensation under sub-section (1), the claim- 
ant shall not be required to plead and establish that the death injury or 
damage in respect of which the claim has been made was due to any 
wrongful act, neglect or default or any person. 

Explanation.—For the purposes of this section— 

(i) “workman” has the meaning assigned to it in the Workmen's Com- 
pensation Act, 1923; 

(ii) “injury” includes permanent total or permanent partial disability 
or sickness resulting out of an accident. 

(3) If the death, injury or damage caused by an accident cannot be 
attributed to any individual activity but is the combined or resultant 
effect of several such activities, operation and processes, the Tribunal 
may apportion the liability for compensation amongst those responsible 
for such activities, operations and processes on an equitable basis. 

4. Applications for claim for compensation.—(1) An application 
for claim for compensation may be made— 

(a) by the person who has sustained the injury; 

(b) bythe owner of the property to which the damage has been caused; 

(c) where death has resulted from the accident, by all or any of the 
legal representatives of the deceased; 

(d) by any agent duly authorised by such person of owner of such 
property or all or any of the legal representatives of the deceased, 
as the case may be; 
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(e) by any representative body or organisation, functioning in the 
field environment and recognised in this behalf by the Central 
Government, under all or any of the heads specified in the Sched- 
ule; or 

(f) by the Central Government or a State Government or a local au- 
thority under all or any of the heads specified in the Schedule; 

Provided that where all the legal representatives of the deceased 
have not joined in any such application for compensation, the applica- 
tion shall be made on behalf of or for the benefit of all the legal represen- 
latives of the deceased and the legal representatives who have not so 
Joined shall be impleaded as respondents to the application. . 

(2) The tribunal may, if it thinks fit take up the cases for claims 
Compensation suo motu. 

(3) Any claimant making an application under sub-section (1) may 
also make an application before the Tribunal for such relief as is pro- 
vided in the Public Liability Insurance Act, 1991. (6 of 1991). . 

Provided that no such application shall be made if the relief has 

been received by the claimant earlier or an application made by the 

claimant to the Collector under the said Act is pending and has not 
been withdrawn. 

(4) The Tribunal shall have, and exercise, the same jurisdication, 
Power and authority in respect of the matters specified in the Public 
Liability Insurance Act, 1991 (6 of 1991) as the Collector has and may 
exercise and, for this purpose, the provisions of that Act shall have effect 
Subject to the modification that the references therein to the Collector 
Shall be construed as including a reference to the Tribunal. 

: (5) Every application under sub-section (1) shall be made to the 

Tribunal and shall contain such particulars and shall be accompanied by 

one documents and such fee, not exceeding one thousand rupees, as 

may be Prescribed; 

fin Tovided that no fee shall be payable by a person whose annual 
9me is below the prescribed limit or by a representative body or 

erBanisation referred to in clause (e) of sub-section (1) or by the Central 

SVernment, a State Government or a local authority. 

(6) No application for compensation shall be entertained unless it is 
Made within five years of the occurrence of the accident. 
- 5. Procedure and powers of Tribunal.—(1 )On receipt of an appli- 
m 9n under sub-section (1) of section 4, the Tribunal may, after such 

quiry as it may deem fit, reject the application summarily. 

2) Where the Tribunal does not reject the application under sub- 
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section (1), the Tribunal may, after giving notice of the application to the 
owner and after giving the parties an opportunity of being heard, hold an 
inquiry into the claim or each of the claims and may make an award 
determining the amount of compensation which appears to be just and 
specifying the person or persons to whom such amount of compensation 
shall be paid. 

(3) The Tribunal shall not be bound by the procedure laid down by 
the Code of Civil Procedure, 1908, (5 of 1908), but shall be guided by the 
principles of natural justice and, subject to the other provisions of this 
Act and of any rules, the Tribunal shall have power to regulate its own 
procedure including the fixing of places and times of its injury. 

(4) The Tribunal shall have, for the purpose of discharging its func- 
tions under this Act, the same powers as are vested in a civil court under 
the Code of Civil Procedure, 1908 (5 of 1908) while trying a suit, in 
respect of the following matters, namely:— 

(a) summoning and enforcing the attendance of any person and ex- 
amining him on oath; 

(b) requiring the discovery and production of documents; 

(c) receiving evidence on affidavits; 

(d) subject to the provisions of section 123 and 124 of the ]ndian 
Evidence Act, 1872, (1 of 1872), requisitioning any public record 
or document or copy of such record or document from any office; 

(e) issuing commissions for the examination of witnesses or docu- 
ments; 

(f) reviewing its decisions; 

pa MIL LN or default or deciding it ex parte; 

y order of dismissal of any application for default 

, erany order passed by it ex parte; and 

© any ter mane whieh isto bo, or may be, peel 
anything contained in any oth BAA 2 ae orders,—Nomwithstint 
for the time being in fi y other provision of this Act or in any other ge 
tion or stay or n sie NY way V meee 
ings relating t dee manner) shall be made on, or in any proce?" 
ng to, an application unless— 

© sue ach aplication and ofa documents in support of 
meee AMEN NEAR NE ail 

pplication is made or proposed to be made; and 

(b) opportunity is given to such pa w : 

Provided that the Tribunal : rà e "ie dcr twee 

clauses (a) and (b) and make an may dispense with the requirements ° 
interim order as an exceptional measure 
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if itis satisfied, for reasons to be recorded in writing, that it is necessary so 
to do for preventing any loss or damage being caused to the applicant 
which cannot be adequately compensated in money but any such in- 
terim order shall, if it is not sooner vacated, cease to have effect on the 
expiry of a period of fourteen days from the date on which it is made 
unless the said requirements have been complied with before the expiry 
of that period and the Tribunal has continued the operation of the in- 
terim order. 

7. Reduction of amount of relief paid under any other law.— 
Where in respect of death of, or injury to, any person or damage to any 
Property, the owner, liable to pay compensation under this Act, is also 
liable to pay any amount and relief under the Public Liability Insurance 
Act, 199] (6 of 1991) or any other compensation under any other law, the 
amount of compensation payable under this Act shall be reduced by the 
amount of relief and other compensation paid under any other law. 


CHAPTER III 


Establishment of National Environment Tribunal 
and Benches Thereof 


8. Establishment of National Environment Tribunal.—The Cen- 
tral Government shall, by notification, establish a Tribunal, to be known 
as the National Environment Tribunal, to exercise the jurisdiction, pow- 
ers and authority conferred on it by or under this Act. 

9. Composition of Tribunal and Benches thereof.—(1) The Tribu- 
nal shall consist of a Chairperson-man and such number of Vice-Chair- 
Persons, Judicial Members and Technical Members as the Central Gov- 
smment may deem fit and, subject to the other provisions of this Act, the 
Jurisdiction, Powers and authority of the Tribunal may be exercised by 

enches thereof. 
(2) Subject to the other provisions of this Act, a Bench shall consist 
ne Judicial Member and one Technical Member. 
S Notwithstanding anything contained in sub-section (1), the Chair- 
(à) may, in addition to discharging the functions of the Judicial Mem- 
er or the Technical Member of the Bench to which he is ap- 
Pointed, discharge the functions of the Judicial Member or, as the 
case may be, the Technical Member, of any other Bench; 
may transfer the Vice-Chairperson or other Member from one 


Of o; 


(b) 
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Bench to another Bench; 

(c) may authorise the Vice-Chairperson or the Judicial Member or the 
Technical Member appointed to one Bench to discharge also the 
functions of the Vice-Chairperson or, as the case may be, the Judi- 
cial Member or the Technical Member of another Bench; and 

(d) may, for the purpose of securing that any case or cases which, 
having regard to the nature of the questions involved, requires or 
require, in his opinion or under the rules made by the Central 
Government in this behalf, to be decided by a Bench composed of 
more than two Members, issue such general or special orders, as he 
may deem fit; 

Provided that every Bench constituted in pursuance of this clause 
shall include at least one Judicial Member and one Technical Mem- 
ber. 

(4) Not withstanding anything contained in the foregoing provi- 
sions of this section it shall be competent for the Chairperson or any 
other Member authorised by the Chairperson in this behalf to function as 
a Bench consisting of a single Member and exercise the jurisdiction, 
powers and authority of the Tribunal in respect of such classes of cases or 
such matters pertaining to such classes of cases as the Chairperson may, 
by general or special order, specify: 

Provided that if at any stage of the hearing of any such case of 
matter, it appears to the Chairperson or such Member that the case or 
matter, is of such a nature that it ought to be heard by a Bench 
consisting of two Members, the case or matter may be transferred by 
the Chairperson or, as the case may be, referred to him for transfer of 
such Bench as the Chairperson may deem fit. 

(5) Subject to the other provisions of this Act, the Benches of the 
Tribunal shall ordinarily sit at New Delhi (which shall be known as the 
principal Bench) and at such other places as the Central Government 
may, by notification, specify. 

10. Qualifications for appointment as Chairperson Vice-Chair- 
person or other Member.—(1) A person shall not be qualified for ap- 
pointment as the Chair-person unless he— 

(a) is, or has been, a Judge of the Supreme Court or a High Court; or 

(b) has for at least two years, held the office of Vice-Chairperson. 

(2) A person shall not be qualified for appointment as the Vice- 
Chairperson unless he— 

. (a) is, orhas been, a Judge of a High Court; or 
(b) has, for at least two years, held the post of a Secretary to the Gov- 
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ernment of India or any other post under the Central or a State 


Government carrying a scale of pay which is not less than that of a 


Secretary to the Government of India; or 
(c) (i) has, for at least five years, held the post of an Additional 
Secretary to the Government of India or any other post under 
the Central or a State Government carrying a scale of pay 
which is not less than that of an Additional Secretary to the 
Government of India; and 
(ii) has adequate knowledge, of, or experience in, legal, admin- 
istrative, scientific or technical aspects of the problems relat- 
ing to environment, or 
(d) has for at least three years h 
Technical Member. 
(3) A person shall not be qualified 


ber unless he— 
(a) is, or has been, or is qualified to be, a judge of a High Court, or 


(b) has been a member of the Indian Legal Service and has held a post 
in grade I of that service for at least three years. 

(4) A person shall not be qualified for appointment as à Technical 
Member unless he has adequate knowledge of, or experience in, or ca- 
pacity to deal with, administrative, scientific or technical aspects of the 
problems relating to environment. 

(5) Subject to the provisions o 
person, Vice-Chairperson and every o 


be appointed by the President. "M . 
(6) No appointment of a person possessing the qualifications speci- 


fied in this section as the Chairperson or the Vice-Chairperson shall be 
made except after consultation with the Chief Justice of India. 

(7) No appointment of a person as à Judicial Member or a Technical 
Member shall be made except on the recommendation of a Selection 
Committee appointed by the Central Government consisting of the fol- 
lowing namely:— 

(a) Chairperson of the Tribunal 


eld office as a Judicial Member or a 


for appointment as a Judicial Mem- 


f sub-section (6) and (7) the Chair- 
ther Member of the Tribunal shall 


Chairperson of the Com- 
mittee ex officio; 


(b) Secretary to the Government of India Member, ex officio; 


in the Ministry of Environment and 
Forests; 

(c) Secretary to the Government of India 
in the Ministry of Law, Justice and 
Company Affairs (Department of 


Member, ex officio; 
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Legal Affairs); 

(d) Director General, Council of Scientific Member, ex officio; 
and Industrial Research; 

(e) an Environmental to be nominated by 
Member the Central Government. 


11. Vice-Chairperson to act as Chairperson or to discharge his 
functions in certain circumstances.—(1) In the event of the occurrence 
of any vacancy in the office of the Chairperson by reason of his death, 
resignation or otherwise, the Vice-Chairperson or as the case may be 
such one of the Vice-Chairpersons, as the Central Government may, by 
notification, authorise in this behalf, shall act as the Chairperson until 
the date on which a new Chairperson appointed in accordance with the 
provisions of this Act to fill such vacancy, enters upon his office. 

(2) When the Chairperson is unable to discharge his functions owing 
to absence, illness of any other cause, the Vice-Chairperson or, as the 
case may be, such one of the Vice-Chairpersons, as the Central Govern- 
ment may, by notification, authorise in this behalf, shall discharge the 
functions of the Chairperson until the date on which the Chairperson 
resumes his duties. 

12. Term of office.—The Chairperson, Vice-Chairperson and other 
Member shall hold office as such for a term of five years from the date on 
which he enters upon his office, but shall be eligible for re-appointment 

- for another term of five years; 

Provided that no Chairperson, Vice-Chairperson or other Member 

shall hold office as such after he has attained, — 
(a) inthe case of the Chairperson; the age of seventy years; 
(b) inthe case of the Vice-Chairperson, the age of sixty-five years, and 
(c) in the case of any other Member, the age of sixty-two years. 

13. Resignation and removal.—(1) The Chairperson, Vice-Chair- 
person or other Member may, by notice in writing under his hand ad- 
dressed to the President, resign his office: . 

Provided that the Chairperson, Vice-Chairperson or other Member 
shall unless he is permitted by the President to relinquish his office 
sooner, continue to hold office until the expiry of three months from the 
date of receipt of such notice or until a person duly appointed as his 
successor enters upon his office or until the expiry of his term of office, 
whichever is the earliest. 

(2) The Chairperson, Vice-Chairperson or any other Member shall 
not be removed from his office except by an order made by the President 
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on the ground of proved misbehaviour or incapacity after an inquiry 
made by a Judge of the Supreme Court in which such Chairperson, Vice- 
Chairperson or other Member had been Court in which such Chairper- 
son, Vice-Chairperson or other Member had been informed or the charges 
against him and given a reasonable opportunity of being heard in respect 
of those charges. 

(3) The Central Government may, by rules, regulate the procedure 
for the investigation of misbehaviour or incapacity of the Chairperson 
Vice Chairperson or other Member referred to in sub-section (2). 

14. Salaries and allowances and other terms and conditions of 
Vice-Chairperson and other Members.— 
and the other terms and condi- 
tuity and other retirement ben- 
d other Member shall be 


service of Chair-person, 
The salaries and allowances payable to, 
tions of service (including pension, gra 
efits) of, the Chairperson, Vice-Chairperson an 
such as may be prescribed: 

Provided that neither the salary and allowances nor the other terms 

and conditions of service of the Chairperson, Vice-Chairperson or 

other Member shall be varied to his disadvantage after his appoint- 

ment. 

15. Provision as to the holding of offices by Chairperson, etc. on 
ceasing to be such Chairperson, etc.—On ceasing to hold office,— 

(a) the Chairperson of the Tribunal shall be ineligible for further em- 
ployment either under the Government of India or under the Gov- 
ernment of a State; 

(b) the Vice-Chairperson of the Tribunal shall, subject to the other 
provisions of this Act, be eligible for appointment as the Chairper- 
son of the Tribunal, but not any other employment either under 
the Government of India or under the Government of a State; 

(c) a Member (other than the Chairperson or Vice-Chairperson) of the 
Tribunal shall, subject to the other provisions of this Act, be eli- 
gible for appointment as the Chairperson or Vice-Chairperson of 
the Tribunal or as the Chairperson, Vice-Chairperson or Member 


of any other Tribunal, but not for any other employment either 
r the Government of a State; 


under the Government of India or unde: 
(d) the Chairperson, Vice-Chairperson or other Member shall not ap- 
pear, act or plead before the Tribunal. 
Explanation.—For the purposes of this section, employment under 
the Government of India or under the Government of a State includes 
employment under any local or other authority within the territory of 
India or under the control of the Government of India or under any corpo- 
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ration or society owned or enrolled by the Government. 

16. Financial and administrative powers of Chair-person.—The 
Chairperson shall exercise such financial and administrative powers over 
the Benches as may be vested in him under the rules; 

Provided that the Chairperson shall have authority to delegate such 

of his financial and administrative powers as he may think fit to the 

Vice-Chairperson or any other officer to the Tribunal subject to the 

condition that the Vice-Chairperson or such officer shall, while ex- 

ercising such delegated powers, continue to act under the direction, 
control and supervision of the Chairperson. 

17. Staff of the Tribunal.—(1) The Central Government shall de- 
termine the nature and categories of the officers and other employees 
required to assist the Tribunal in the discharge of its functions and pro- 
vide the tribunal with such officers and other employees as it may think 
fit. 

(2) The officers and other employees of the tribunal sball discharge 
their functions under the general superintendence of the Chairperson. 

(3) The salaries and allowances and conditions of service of the 
officers and other employee of the tribunal shall be such as may be 
prescribed. 

18. Distribution of business amongst the Benches.—(1) Where the 
Benches of the Tribunal are constituted, the Central Government may, 
from time to time, by notification, make provisions as to the distribution 
of the business of the Tribunal amongst the Benches and specify the 
matters which may be dealt with by each Bench. 

(2) If any question arises as to whether any matter falls within the 
purview of the business allocated to a Bench, the decision of the Chair- 
person shall be final. 

Explanation.—For the removal of doubts, it is hereby declared that 
the expression "matters" includes applications for interim relief. 


CHAPTERIV 
Jurisdiction and Proceedings of the Tribunal 


19. Bar of Jurisdiction.—On and from the commencement of this 
Act, no court or other authority except the Tribunal shall have, or be 
entitled of exercise, any jurisdiction powers or authority to entertain any 
application or action for any claim for compensation which may be 
entertained or dealt with by the Tribunal. 
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20. Power of Chairperson to transfer cases from one Bench to 
another.—On the application of any of the parties and after notice to the 
parties, and after hearing such of them as he may desire to be heard, or on 
his own motion without such notice, the Chairperson may transfer any 
case pending before one Bench, for disposal, to any other Bench. 

21. Decision to be taken by majority.—If the Members of a Bench 
differ in opinion on any point, the point shall be decided according to 
the opinion of the minority, if there is a majority but if the Members are 
equally divided, they shall state the point or points on which they differ, 
and make a reference to the Chairperson who shall either hear the point 
or points himself or refer the case for hearing on such point or points by 
one or more of the other Members and such point or points shall be 
decided according to the opinion of the majority of the Members who 
have heard the case including those who first heard it. 

22. Deposit of amount payable for damage to environment.—(1) 
Where any amount of compensation is ordered to be paid under any 
award by the Tribunal on the ground of any damage to environment, that 
amount shall be remitted to the authority specified under sub-section (3) 
of section 7A of the Public Liability Insurance Act, 1991 (6 of 1991) for 
being credited to the Environmental Relief Fund established under that 
section. 

(2) The amount of compensation credited to the Environmental 
Relief Fund under sub-section (1) may be utilised by such person or 
authority, in such manner and for such purposes of environment as may 
be prescribed. 

23. Execution of award or 0 
by the Tribunal under this Act shall be e 
decree of civil court, and for this purpose 


powers of a civil court. . ' . 
(2) Notwithstanding anything contained in sub-section (1), the Tri- 


bunal may transmit to the Collector having jurisdiction over the area in 
d the copy of the order made by it for 


which the accident has occurre' he 
payment of relief as provided in the Public Liability Insurance Act, 1991 
rder in the same manner as if it were 


and the Collector shall execute the o 


an order made by him under that Act. , 
(3) Where the owner against whom the award or order is made by the 


Tribunal fails to make the payment or deposit the amount as directed by 
the Tribunal within the period specified in the award or order, such 
amount shall be recoverable from the owner as arrears of land revenue or 
of public demand. 


rder of Tribunal.—(1) An award made 
xecutable by the Tribunal as a 
the Tribunal shall have all the 
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24. Appeals.—(1) Save as provided in sub-section (2) and notwith- 
standing anything contained in the Code of Civil Procedure, 1908 (5 of 
1908) or in any other law, an appeal shall lie against any award or other 
order, not being an interlocutory order, of the tribunal to the Supreme 
Court on one or more of the grounds specified in section 100 of that 
Code. 

(2) No appeal shall lie against an award or other order made by the 
Tribunal with the consent of the parties. 

(3) Every appeal under this section shall be preferred within a period 
of ninety days from the date of the award or other order appealed against; 

Provided that no appeal by the person who is required to pay any 

amount in terms of such award shall be entertained by the Supreme 

Court unless he has deposited with it the amount so awarded in the 

manner directed by the Supreme Court; 

Provided further that the Supreme Court may entertain the ap- 
peal after the expiry of the said period of ninety days, if it is satisfied 
that the appellant was prevented by sufficient cause from preferring 
the appeal in time. 


CHAPTER V 
Miscellaneous 


25. Penalty for failure to comply with orders of Tribunal.— 
Whoever fails to comply with any order made by the Tribunal, he shall 
be punishable with imprisonment for a term which may extend to three 
years, or with fine which may extend to ten lakh rupees, or with both. 

26. Offences by companies.—(1) Where any offence under this Act 
has been committed by a company, every person who, at the time tbe 
offence was committed, was directly in charge of, and was responsible to, 
the company for the conduct of the business of the company, as well as 
the company, shall be deemed to be guilty of the offence and shall be 
liable to be proceeded against and punished accordingly; 

Provided that nothing contained in this sub-section shall render any 

such person liable to any punishment provided in this Act, if he 

proves that the offence was committed without his knowledge Or 
that he exercised all due diligence to prevent the commission of 
such offence. 

(2) Notwithstanding anything contained in sub-section (1), where 
an offence under this Act has been committed by a company and it is 
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proved that the offence has been committed with the consent or conve- 
nience of or is attributable to any neglect on the part of, any director, 
manager secretary or other officer of the company, such director, man- 
ager, secretary or other officer shall also be deemed to be guilty of that 
offence and shall be liable to be proceeded against and published ac- 
cordingly. 
Explanation.—For the purposes of this section,— 
(a) "company" means any body corporate and includes a firm or other 
association of individuals; and 
(b) "director", in relation to a firm, means a partner in the firm. 
27. Proceedings before the tribunal to be judicial proceedings.— 
All proceedings before the Tribunal shall be deemed to be judicial pro- 
ceedings within the meaning of sections 193, 219 and 228 (45 of 1860) 
of the Indian Penal Code. 
28. Members and staff of Tribunal to be public servants.—The 


Chairperson, Vice-Chairperson and other Members and the officers and 


other employees of the Tribunal shall be deemed to be public servants 
within the meaning of section 21 (45 of 1860) of the Indian Penal Code. 

29. Protection of action taken in good faith.—No suit, prosecu- 
tion or other legal proceeding shall lie against the Central Government 
or against the Chairperson, Vice-Chairperson or other Member of the 


Tribunal or any other person authorised by the Chairperson, Vice-Chair- 


person or other Member for anything which is in good faith done or 
f this Act or any rule or order made 


intended to be done in pursuance 9 


thereunder. ' i ] 
30. Act to have overriding effect.—Save as provided in the Public 
Liability Insurance Act, 1991, the provisions of this Act shall have effect 
notwithstanding anything inconsistent therewith contained in any other 
law for the time being in force or in any instrument having effect by 
virtue of any law other than this Act. 
31. Power to make rules.—(1) The Central Government may, by 


notification, make rules for carrying out the purposes of this Act. 
rality of the fore- 


(2) In particular, and without prejudice to the gene 
going power, such rules may provide for all or any of the following 


matters, namely:— j 

(a) the particulars which an application shall contain, the documents 

and the fee which shall be accompanied with it and the limit of 

annual income of a person so a5 to enable him to make application 
without paying any fee, under sub-section (5) of section 4; 

(b) any such matter in respect of which the Tribunal shall have powers 
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of a civil court, under clause (i) of sub-section (4) of section 5; 

(c) the case or cases which, having regard to the nature of the ques- 
tions involved, requires or require to be decided by a Bench of 
more than two members, under clause (d) of sub-section (3) of 
section 10; 

(d) procedure for the investigation of misbehaviour or incapacity of 


the Chairperson, Vice-Chairperson or other Member of the Tribu- 
nal under sub-section (3) of section 13; 


(e) the salaries and allowances payable to, and the other terms and 


conditions of service of, the Chairperson, Vice-Chairperson and 
other Members under section 14; 


(f) financial and administrative powers of the Chairperson over the 


Benches under section 16; 


(g) the salaries and allowances and conditions of service of the offic- 


(h) 


ers and other employees of the Tribunal under sub-section (3) of 
section 17; 

the person or the authority by whom, the manner in which and the 
purposes of environment for which the amount of compensation 
credited to the Environmental Relied Fund shall be utilised under 
sub-section (2) of section 22, and 


(i) any other matter which is required to be, or may be, prescribed. 


(3) Every rule made under this Act shall be laid, as soon as may be 


after it is made, before each House of Parliament, while it is in session, for 
a total period of thirty days which may be comprised in one session or in 
two or more successive sessions, and if, before the expiry of the session 
immediately following the session or the successive sessions aforesaid 
both Houses agree in making any modification in the rule or both Houses 
agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be; 
so, however, that any such modification or annulment shall be without 
prejudice to the validity of anything previously done under that rule. 


THE SCHEDULE 
[See Section 3(1)] 
HEADS UNDER WHICH COMPENSATION FOR 
DAMAGES MAY BE CLAIMED 


(a) Death; 
(b) Permanent, temporary, total or partial disability or other injury or 


The National Environment Tribunal Act, 1995 383 


(c) 


(k) 


(1) 
(m) 
(n) 


sickness; 

Loss of wages due to total or partial disability or permanent or 
temporary disability; 

Medical expenses incurred for treatment of injuries or sickness; 
Damages to private property; 

Expenses incurred by the Government or any local authority in 
providing relief, aid and rehabilitation to the affected persons; 
Expenses incurred by Government for any administrative or legal 
action or to cope with any harm or damage, including compensa- 
tion for environmental degradation and restoration of the quality 
of environment; 

Loss to Government of Local authority arising out of, or connected 
with, the activity causing any damage; 

Claims on account of any harm, damage or destruction to the 
fauna including mileh and draught animals and aquatic fauna; 
Claims on account of any harm, damage or destruction to flora 
including aquatic flora, crops, vegetables, trees and orchards; 
Claims including cost of restoration on account of any harm or 
damage to environment including pollution of soil, air, water, 
land and eco-systems; 

Loss and destruction of any property other than private property; 
Loss of business or employment or both; 

any other claim arising out of or connected with, any activity of 


handling of hazardous substance. 
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DOCUMENT — 3(B) 


The National Environment Appellate Authority Act, 1997 
[Act No. 22 of 1997]* 
[26^ March, 1997] 


* Received the assent of the President on 26-3-1997 Act published in 
Gaz. of India: 26-3-1997 Part II-S. 1. Ext. P. 1 (No. 36). For Statement 
of Objects and Reasons, see Gaz. of India 4-3-1997 Pat II-S. 2. Ext. p. 
7] (No. 7). 


An Act to provide for the establishment of a National Environment Ap- 
pellate Authority to hear appeals with respect to restriction of areas in 
which any industries, operations or processes or class of industries, op- 
erations or processes shall not be carried out or shall be carried out sub- 
ject to certain safeguards under the Environment (Protection) Act, 1986 
and for matters connected therewith or incidental thereto. 

Be it enacted by Parliament in the Forty-eighth Year of the Republic 
of India as follows:— 


CHAPTERI 
Preliminary 


1. Short title and commencement.—(1) This Act may be called the 
National Environment Appellate Authority Act, 1997. 
(2) It shall be deemed to have come into force on the 30^ day of 
January, 1997. 
2. Definition.—In this Act, unless the context otherwise requires, — 
(a) “Act means the Environment (Protection) Act, 1986; 
(b) “Authority means the National Environment Appellate Authority 
established under sub-section (1) of section 3; 
(c) “Chairperson” means the Chairperson of the Authority: 
(d) “Member” means a Member of the Authority; 
(e) “prescribed” means prescribed by rules made under this Act; 
(f) “Vice-Chairperson” means the Vice-Chairperson of the Authority- 
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CHAPTER II 


Establishment of Authority 


3. Establishment of Authority.—(1) The Central Government shall, 
by notification in the Official Gazette, establish a body to be known as 
the National Environment Appellate Authority to exercise the powers 
conferred upon, and to perform the functions assigned to, it under this 
Act. 

(2) The head office of the Authority shall be at Delhi. 

4. Composition of Authority.—The Authority shall consist of a 
Chairperson, a Vice-Chairperson and such other Members not exceeding 
three, as the Central Government may deem fit. 

5. Qualifications for appointment as Chairperson, Vice-Chair- 
person or Member.—(1) A person shall not be qualified for appoint- 
ment as a Chairperson unless he has been— 

(a) a Judge of the Supreme Court; or 

(b) the Chief Justice of a High Court. 

(2) A person shall not be qualified for appointment as a Vice-Chair- 
person, unless he has— 

(a) foratleasttwo years held the post of a Secretary to the Government 
of India or any other post under the Central or State Government 
carrying a scale of pay which is not less than that of a Secretary to 
the Government of India; and 

(b) expertise or experience in administrative, legal, managerial or tech- 
nical aspects of problems relating to environment. 

(3) A person shall not be qualified for appointment as a Member 
unless he has professional knowledge or practical experience in the areas 
pertaining to conservation, environmental management, law or plan- 
ning and development. 

(4) The Chairperson, the Vice-Chairperson and the Members shall 
be appointed by the President. 

6. Vice-Chairperson to act as Chairperson or to discharge his 
in cireumstances.— (1) In the event of the occurrence 
f the Chairperson by reason of his death, 
ice-Chairperson shall act as the Chairper- 
ew Chairperson appointed in accordance 
ll such vacancy enters upon his office. 
ble to discharge his functions owing 
Chairperson or, as the 


functions in certa 
of any vacancy in the office o 
resignation or otherwise, the V. 
son until the date on which a n 
with the provisions of this Act to fi 

(2) When the Chairperson is una 
to absence, illness or any other cause, the Vice- 
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case may be, such one of the Member as the Central Government may, 
by notification, authorise in this behalf, shall discharge the functions of 
the Chairperson until the date on which the Chairperson resumes his 
duties. ' 

7. Term of office.—The Chairperson, the Vice-Chairperson or a 
Member shall hold office as such for a term of three years from the date 
on which he enters upon his office, but shall be eligible for re-appoint- 
ment for another term of three years. 

Provided that no Chairperson, Vice-Chairperson or Member shall 

hold office as such after he has attained— 

(a) in the case of the Chairperson, the age of seventy years; and 
(b) in the case of the Vice-Chairperson or a Member, the age of sixty- 
five years. 

8. Resignation and removal.—{1) The Chairperson, the Vice-Chair- 
person or a Member may, by notice in writing under his hand addressed 
to the President, resign his office: 

Provided that the Chairperson, the Vice-Chairperson or a Member 
shall, unless he is permitted by the President to relinquish his office 
sooner, continue to hold office until the expiry of three months from the 
date of receipt of such notice or until a person duly appointed as his 
successor enters upon his office or until the expiry of his term of office, 
whichever is the earliest. 

(2) The Chairperson, the Vice-Chairperson or a Member shall not be 
removed from his office except by an order made by the President on the 
ground of proved mishebaviour or incapacity after an inquiry made by 2 
Judge of the Supreme Court in which such Chairperson, the Vice-Chair- 
person or a Member had been informed of the charges against him and 
given a reasonable opportunity of being heard in respect of those charges- 

(3) The President may suspend from office the Chairperson, the Vice- 
Chairperson or a Member in respect of whom a reference has been made 
to the Supreme Court under sub-section (2) until the President has passed 
orders on receipt of the report of the Supreme Court on such reference. 

(4) The Central Government may, by rules, regulate the procedure 
for the investigation of misbehaviour or incapacity of the Chairperson 
the Vice-Chairperson or a Member referred to in sub-section (2). 

9. Salaries and allowances and other terms and conditions of 
service of Chairperson, Vice-Chairperson and Members.— The sala- 
ries and allowances payable to, and the other terms and conditions of 
service (including pension, gratuity and other retirement benefits) of the 
Chairperson, the Vice-Chairperson and the Members shall be such a5 
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may be prescribed by the Central Government. 

10. Vacancy in Authority not to invalidate acts or proceedings.— 
No act or proceedings of the Authority shall be questioned or shall be 
invalid merely on the ground of existence of any vacancy or defect in the 
established of the Authority. 


CHAPTER III 
Jurisdiction and Powers of Authority 


11. Appeals to Authority.—(1) Any person aggrieved by an order 
granting environmental clearance in the areas in which any industries, 
operations or processes or class of industries, operations and processes 
Shall not be carried out or shall be carried out subject to certain safe- 
guards may, within thirty days from the date of such order, prefer an 
appeal to the Authority in such form as may be prescribed. 

Provided that the Authority may entertain any appeal after the ex- 

piry of the said period of thirty days out not after ninety days from 

the date aforesaid if it is satisfied that the appellant was prevented by 
sufficient cause from filing the appeal in time. 

(2) For the purposes of sub-section (1), “person” means— 

(a) any person who is likely to be affected by the grant of environmen- 
tal clearance; 

(b) any person who owns or has control over the project with respect to 
which an application has been submitted for environmental clear- 
ance; 

(c) any association of persons (whether incorporated or not) likely to 

be affected by such order and functioning in the field of environ- 

ment; 

the Central Government, where the environmental clearance is 

granted by the State Government and the State Government, where 

the environmental clearance is granted by the Central Govern- 
ment; or 

any local authority, any part of whose local limits is within the 

neighbourhood of the area wherein the project is proposed to be 

located. 
(3) On receipt of an appeal preferred under sub-section (1), the Au- 
thority shall, after giving the appellant an opportunity of being heard, 
Pass such orders, as it thinks fit. 
(4) The Authority shall dispose of the appeal within ninety days 


(d 


— 


(e 


<“ 
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from the date of filing the appeal: 

Provided that the Authority may for reasons to be recorded in writ- 

ing, dispose of the appeal within a further period of thirty days. 

12. Procedure and power of Authority.—(1) The Authority shall 
not be bound by the procedure laid down in the Code of Civil Procedure, 
1908, but shall be guided by the principles of natural justice and subject 
to the other provisions of this Act and of any rules made by the Central 
Government, the Authority shall have power to regulate its own proce- 
dure including the fixing of places and times of its inquiry and deciding 
whether to sit in public or in private. 

(2) The Authority shall have, for the purposes of discharging its 
functions under this Act, the same powers as are vested in a civil court 
under the Code of Civil Procedure, 1908, while trying a suit, in respect of 
the following matters, namely:— 

(a) summoning and enforcing the attendance of any person and ex- 
amining him on oath; 

(b) requiring the discovery and production of documents; 

(c) receiving evidence on affidavits; 

(d) subject to the provisions of sections 123 and 124 of the Indian 
Evidence Act. 1872 requisitioning any public record or document 
or copy of such record or document from any office; 

(e) issuing commissions for the examination of witnesses of docu- 
ments; 

(f) reviewing its decisions; ; 

(g) dismissing a representation for default or deciding it, ex parte; 

(h) setting aside any order of dismissal of any representation for de- 
fault or any order passed by it ex parte; and 

(i) any other matters which is required to be, or may be, prescribed by 
the Central Government. 

13. Financial and administrative powers of Chairperson.—The 
Chairperson shall exercise such financial and administrative powers as 
may be vested in him under the rules: 

Provided that the Chairperson shall havé authority to delegate such 

of his financial and administrative powers as he may think fit to the 

Vice-Chairperson or any other officer subject to the condition that 

the Vice-Chairperson or such other officer shall, while exercising 

such delegated powers continue to act under the direction, contro 
and supervision of the Chairperson. 

14. Staff of Authority.—(1) The Central Government shall deter- 
mine the nature and categories of the officers and other employees Te 
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quired to assist the Authority in the discharge of its functions and pro- 
vide the Authority with such officers and other employees as it may 
think fit. à 

(2) The officers and other employees of the Authority shall dis- 
charge their functions under the general superintendence of the Chair- 
person. 

(3) The salaries and allowances and conditions of service of the 
officers and other employees shall be such as may be prescribed. 


CHAPTERIV 
Miscellaneous 


15. Bar of jurisdiction.—With effect from the date of establish- 

ment of the Authority, no civil court or other authority shall have juris- 
diction to entertain any appeal in respect of any matter with which the 
Authority is so empowered by or under the Act. 
] 16. Proceedings before the Authority to be judicial proceed- 
ings.—All proceedings before the Authority shall be deemed to be judi- 
cial proceedings within the meaning of sections 193, 219 and 228 of the 
Indian Penal Code. 

17. Members and staff of Authority to be public servants.—The 
Chairperson, the Vice-Chairperson and the Members and the officers and 
other employees of the Authority shall be deemed to be public servants 
within the meaning of section 21 of the Indian Penal Code. 

18. Protection of action taken in good faith.—No suit, prosecu- 
tion or other legal proceeding shall lie against the Central Government 
or against the Chairperson, the Vice-Chairperson or a Member of the 
horised by the Chairperson, the Vice- 


Authority or any other person auth 
Chairperson or a Member for anything which is in good faith done or 
f this Act or any tule or order made 


intended to be done in pursuance o 


thereunder. 
e to comply with orders of Authority.— 


19. Penalty for failur: 
Whoever fails to comply with any order made by the Authority, he shall 
erm which may extend to seven 


be punishable with imprisonment for a t 
years, or with fine which may extend to one lakh rupees, or with both. 
Where any offence under the Act 


20 Offences by companies.—(1) 

has been committed by a company every person who at the time the 
offence was committed, was directly in charge of, and was responsible to 
the company for the conduct of the business of the company, as well as 
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the company, shall be deemed to be guilty of the offence and shall be 
liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any 

such person liable to any punishment provided in this Act, if he 

proves that the offence was committed without his knowledge or 
that he has exercised all due diligence to prevent the commission of 
such offence. 

(2) Notwithstanding anything contained in sub-section (1), where 
an offence under this Act has been committed by a company and it is 
proved that the offence has been committed with the consent or conniv- 
ance of, or is attributable to any neglect on the part of, any director, 
manager, secretary or other officer of the company, such director, man- 
ager, secretary or other officer shall also be deemed to be guilty of that 
offence and shall be liable to be proceeded against and punished accord- 
ingly. 

Explanation.—For the purposes of this section, — 

(a) "company" means any body corporate and includes a firm or other 
association of individuals; and 

(b) "director" in relation to a firm, means a partner in the firm. 

21. Power to remove difficulties.—(1) If any difficulty arises in 
giving effect to the provisions of this Act, the Central Government may, 
by order punished in the Official Gazette, make such provisions, not in 
consistent with the provisions of this Act, as appear to it to be necessary 
or expedient for removing the difficulty: 

Provided that no such order shall be made after the expiry of the 

period of three years from the date on which this Act receives the 

assent of the President. 

(2) Every order made under this section shall, as soon as may be after 
it is made be laid before each House of Parliament. 

22. Power to make rules.—(1) The Central Government may, by 
notification, make rules for carrying out the provisions of this Act. 

(2) In particular, and without prejudice to the generality of the fore- 
going power, such rules may provide for all or any of the following 
matters, namely:— 

(a) the procedure under sub-section (4) of section 8 for the investiga- 
tion of misbehaviour or incapacity of the Chairperson, the Vice- 
Chairperson or a Member; 

(b) the salaries and allowances payable to and the other terms and 


conditions of service of the Chairperson, the Vice-Chairperson 
and the Members under section 9; 
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(c) the form which an appeal shall contain under sub-section (1) of 
section 11; 

(d) financial and administrative powers of the Chairperson under sec- 
tion 13; 

(e) the salaries and allowances and conditions of service of the offic- 
ers and other employees of the Authority; 

(f) any other matter which is required be, or may be prescribed. 

(3) Every rule made under this Act shall be laid, as soon as may be 
after it is made, before each House of Parliament, while it is in session for 
a total period of thirty days which may be comprised in one session or in 
two or more successive sessions, and if, before the expiry of the session 
immediately following the session of the successive sessions aforesaid, 
both Houses agree in making any modification in the rule of both Houses 
agree that the rule should not be made. The rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be: 
so, however, that any such modification or annulment shall be without 
prejudice to the validity of anything previously done under that rule. 

23. Repeal and saving.—(1) The National Environment Appellate 
Authority Ordinance, 1997 is hereby repealed. 

(2) Notwithstanding such repeal, anything done or any action taken 
under the said Ordinance, shall be deemed to have been done or taken 
under the corresponding provisions of this Act. 
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DOCUMENT —4 
National Water Policy* 


*  Reproduced from Wastelands News, Vol. III, No. 2, (Nov. 1987 - 
January 1988), pp. 2-4. 


Role of water management in wastelands development cannot be over- 
emphasised. Readers are aware of the attention given by us to this impor- 
tant matter. Our recent issues have highlighted some aspects of this con- 
cem. 

The Government of India was engaged in evolving a national water 
policy for sometime. As a result, a document has been published re- 
cently. We reproduce below excerpts from this document. 

Water is a prime natural resource, a basic human need and a precious 
national asset. Planning and development of water resources need to be 
governed by national perspectives. 

It has been estimated that out of the total precipitation of around 
400 million hectare metres in the country, the surface water availability 
is about 178 million hectare metres. Out of this about 50 per cent be put 
to beneficial use because of topographical and other constraints. In addi- 
tion there is a ground water potential of about 42 million hectare metres. 
The availability of water is highly uneven in both space and time. Pre- 
cipitation is confined to only about three or four months in the year. It 
varies from 10 cm in the western parts of Rajasthan to over 1000 cm at 
Cherrapunji in Meghalaya. Further, water does not respect state bound- 
aries. Not merely rivers but also underground aquifers often cut across 
state boundaries. Water as a resource is one and indivisible; rainfall, river 
waters, surface ponds and lakes and ground water are all part of one 
system. Water is also a part of a larger ecological system. 

Floods and drought affect vast areas of the country. A third of the 
country is drought prone. Floods affect an average area of around nine 
million hectares per year. According to the National Commission on 
Floods, the area susceptible to floods is around 40 million hectares. The 
approach to the management of drought and floods has to be coordi- 
nated and guided at the national level. i 

Even the planning and implementation of individual irrigation OT 
multi-purpose projects, though done at the State level, involve a number 
of aspects and issues such as environmental protection, rehabilitation of 
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project-affected people and livestock, public health consequences of 
water impoundment, dam safety, etc. On these matters common ap- 
proaches and guidelines are necessary. In some irrigation commands, 
problems of waterlogging and soil salinity have emerged, leading to the 
degradation of good agricultural land. There are also complex problems 
of equity and social justice in regard to water distribution. The develop- 
ment and exploitation of the country's groundwater resources also give 
rise to questions of judicious and scientific resource management and 
conservation. All these questions need to be tackled on the basis of 
common policies and strategies. 

The growth process and the expansion of economic activities inevi- 
tably lead to increasing demands for water for diverse purposes: domes- 
tic, industrial, agricultural, hydro-power, navigation, recreation, etc. So 
far, the principal consumptive use of water has been for irrigation. While 
the irrigation potential is estimated to have increased from 19.5 million 
hectares at the time of Independence to about 68 million hectares at the 
end of the Sixth Plan, further development ofa substantial order is neces- 
sary if the food and fibre needs of a growing population are to be met. 
The country's population which is over 750 million at present is ex- 
pected to reach a level of around 1,000 million by the turn ofthe century. 


NEED FOR EFFICIENT USE 


The production of foodgrains has increased from around 50 million tonnes 
in the fifties to about 150 million tonnes at present, but this will have to 
be raised to around 240 million tonnes by the year 2000 A.D. The drink- 
ing water needs of people and livestock have also to be met. Adequate 
drinking water facilities have to be provided to the entire population in 
both urban and rural areas and sanitation facilities to 80 per cent of the 
urban population and 25 per cent of the rural population by the end of 
the decade. Domestic and industrial water needs have largely been con- 
centrated in or near the principal cities, but the demand from rural soci- 
ety is expected to increase sharply as the development programmes im- 
prove economic conditions in the rural areas. The demand for water for 
hydro and thermal power generation and for other industrial uses is also 
likely to increase substantially. Asaresult water which is already a scarce 
resource will become even scarcer in future. This underscores the need 
for the utmost efficiency in water utilisation and a public awareness of 


the importance of its conservation. 
Another important aspect is water quality. Improvements in exist- 
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ing strategies and the innovation of new techniques resting on a strong 
science and technology base will be needed to eliminate the pollution of 
surface and ground water resources, to improve water quality and to step 
up the recycling and re-use of water. Science and technology and train- 
ing have also important roles to play in water resources development in 
general. 

Water is one of the most crucial elements in development planning. 
As the country prepares itself to enter the 21* century, efforts to develop, 
conserve, utilise and manage this important resource have to be guided 
by national perspectives. The need for a national water policy is thus 
abundantly clear: water is a scarce and precious national resource to be 
planned, developed and conserved as such, and on an integrated and 
environmentally sound basis, keeping in view the needs of the States 
concerned. © 


INFORMATION SYSTEM 


The prime requisite for resource planning is a well-developed informa- 
tion system. A standardised national information system should be es- 
tablished with a network of data banks and data bases, integrating and 
strengthening the existing Central and State level agencies and improv- 
ing the quality of data and the processing capabilities. 

The water resources available to the country should be brought 
within the category of utilisable resources to the maximum possible 
extent. The resources should be conserved and the availability augmented 
by measures for maximising retention and minimising losses. 

Resource planning in the case of water has to be done for a hydro- 
logical unit such as a drainage basin as a whole, or for a sub-basin. All 
individual developraental projects proposals should be formulated by 
the States and considered within the framework of such an overall plan 
for a basin or sub-basin, so that the best possible combination of options 
can be made. 

Appropriate organisations should be established for the planned 
development and management of a river basin as a whole. Special multi- 
disciplinary units should be set up in each state to prepare comprehen- 
sive plans taking into account not only the needs of irrigation but also 
harmonising various other water uses. 

Water should be made available to water-short areas by transfer from 
other areas including transfers from one river basin to another, based on 
a national perspective, after taking into account the requirements of the 
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areas/basins. 
Recycling and re-use of water should be an integral part of water 
Tesource development. 


PROJECT PLANNING 


Water resource development projects should as far as possible be planned 
and developed as multipurpose projects. Provision for drinking water 
should be a primary consideration. The projects should provide for irri- 
Bation, flood mitigation, hydro-electric power generation, navigation, 
Pisciculture and recreation wherever possible. 

The study of the impact of a project during construction and later on 

Pat lives, settlements, occupation, economic and other aspects should 

€ an essential component of project planning. Project planning should 
Pay special attention to the needs of Scheduled Castes and Scheduled 
Tribes and other weaker sections of society. 

In the planning, implementation and operation of projects, the pres- 
ervation of the quality of environment and the ecological balance should 
pie primary consideration. The adverse impact, if any, on the environ- 
n nt should be minimised and should be off-set adequate compensa- 

Ty measures. 
the Paine should be an integrated and multi-disciplinary approach to 
E formulation, clearance and implementation of projects, 
esi ing catchment treatment and management, environmental and 
ological aspects, the rehabilitation of affected people and command 
area development. 
"TES planning of projects in hilly areas shou 
der provide assured drinking water, possi 
Pe ga and the proper approach to irrigat a 
ean of physical features and constraints such as steep slopes, rapid 
ue -off and the incidence of soil position. The economic evaluation of 
Ojects in such areas should also take these factors into account. 


hould take into account the 
bilities of hydro-power 
ion in such areas, in the 


GROUND WATER DEVELOPMENT 


pur dina bea periodical reassessment on a scientific basis of the 

Via potential, taking into consideration the quality of the water 
e and economic viability. 

á e ploitation of ground water resources should be so regulated as not 

eed the recharging possibilities, as also to ensure social equity. 
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Ground water recharge projects should be developed and implemented 
for augmenting the available supplies. 

Integrated and coordinated development of surface water and ground 
water and their conjunctive use, should be envisaged right from the 
project planning stage and should from an essential part of the project. 

Over-exploitation of ground water should be avoided near the coast 
to prevent ingress of sea water into sweet water aquifers. 

In the planning and operation of systems, water allocation priorities 
should be broadly as follows: Drinking water, Irrigation, Hydro-power, 
Navigation. Industrial and other uses. 

However, these priorities, might be modified if necessary in particu- 
lar regions with reference to area specific considerations. 

Irrigation and multipurpose projects should invariably include a 
drinking water component, wherever there is no alternative source of 
drinking water. Drinking water needs of human beings and animals should 
be the first charge on any available water. 


IRRIGATION 


Irrigation planning either in an individual project or in a basin as a whole 
should take into account the irrigability of land, cost-effective irrigation 
options possible from all available sources of water and appropriate irri- 
gation techniques. The irrigation intensity should be such as to extend 
the benefits of irrigation to as large a number of farm families as possible, 
keeping in view the need to maximise production. 

There should be a close integration of water-use and land-use poli- 
cies. : 
Water allocation in an irrigation system should be done with due 
regard to quity and social justice. Disparities in the availability of water 
between heard-reach and tail end farms and between large and small 
farms should be obviated by adoption of a rotational water distribution 
system and supply of water on a volumetric basis subject to certain 
ceilings. 

Efforts should be made to involve farmers progressively in various 
aspects of management of irrigation systems, particularly in water distri- 
bution and collection of water rates. Assistance of voluntary agencies 
should be enlisted in educating the farmers in efficient water use and 
water management. 


National Water Policy 39] 
WATER QUALITY 


Both surface water and ground water should be regularly monitored for, 
quality. A phased programme should be undertaken for improvements 
in water quality. 

: Economic development and activities including agricultural indus- 
trial and urban development, should be planned with due regard to the 
constraints imposed by the configuration of water availability. There 
should be a water zoning of the country and the economic activities 
should be guided and regulated in accordance with such zoning. 
.  Theefficiency of utilisation in all the diverse uses of water should be 
improved and an awareness of water as a scarce resource should be fos- 
tered. Conservation consciousness should be promoted through educa- 
tion, regulation, incentives and disincentives. 

There should be a master plan for flood control and management for 
each flood prone basin. Sound watershed management through exten- 
sive soil conservation, catchment-area treatment, preservation of forests 
and increasing the forest area and the construction of check-dams should 
be promoted to reduce the intensity of floods. 

The erosion of land, whether by the sea in coastal areas or by river 
waters in land, should be minimised by suitable cost-effective measures. 
The States and Union territories should also undertake all requisite steps 
to ensure that indiscriminate occupation and exploitation of coastal strips 
of land are discouraged and that the location of economic activities in 


areas adjacent to the sea is regulated. 


DROUGHT MANAGEMENT 


Drought-prone areas should be made Jess vulnerable to drought-associ- 
ervation measures, water har- 


ated problems through soil-moisture cons 
Vesting practices, the minimisation of evaporation losses, the develop- 
ment of the ground water potential and the transfer of surface water from 
surplus areas where feasible and appropriate. Pastures, forestry Or other 
modes of development which are relatively less water-demanding should 
be encouraged. In planning water resource development projects, the 
needs of drought-prone areas should be given priority. 

Relief works undertaken for providing employment to drought- 
stricken populations should preferably be for drought proofing. 

In view of the vital importance of water for human and animal life, 
for maintaining ecological balance and for economic and developmen- 
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ment and maintenance of a national c 
underlying principles and Objectives. 
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DOCUMENT — 5 


National Forest Policy* 
[Text of the Resolution on National Forest Policy, 1988, 
presented in Parliament in December 1988] 


Reproduced from Wasteland News, February-April 1989, pp. 2-6. , 


PREAMBLE 


I : 

jos fion No. 13/52-F. dated the 12" May 1952, the Government of 

Fo 1a in the erstwhile Ministry of Food and Agriculture enunciated a 
Test Policy to be followed in the management of State Forests in the 


co 2 
ae However, over the years, forests in the country have suffered 
nous depletion. This is attributable to relentless pressures arising from 
mer; inadequacy of 


oe demand for fuelwood, fodder and ti 
ane ion measures; diversion of forest lands to non-forest uses without 
guar aan compensatory afforestation and essential environmental safe- 
Nun Ne the tendency to look upon forests as revenue earnings re- 
Dew strat e need to review the situation and to evolve, for the future, a 
tion indui. of forest conservation has become imperative. Conserva- 
tion, and es preservation, maintenance, sustainable utilisation, restora- 
necessa, enhancement of the natural environment. It has thus become 
ry to review and revise the National Forest Policy. 


BASIC OBJECTIVES 

The basic objectives that should govern the National Forest Policy are 
* following: 

— Maintenance of environmental stability 
Where necessary, restoration of the ecological balance that has been 
adversely disturbed by serious depletion of the forests of the coun- 
try. Conserving the natural heritage of the country preserving the 
Temaining natural forests with the vast variety of flora and fauna, 
which represent the remarkable biological diversity and genetic 
Tesources of the country. 

Checking soil erosion and denudation in the catchment areas of 
TIvers, lakes, reservoirs in the interest of soil and water conserva- 
tion, for mitigating floods and droughts and for the retardation of 


through preservation and, 
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siltation of reservoirs. 

— Checking the extension of sand-dunes in the desert areas of 
Rajasthan and along the coastal tracts. 

— Increasing substantially the forest/tree cover in the country through 
massive afforestation and social forestry programmes, especially 
on all denuded, degraded and unproductive lands. Meeting the 
requirements of fuelwood, fodder, minor forest produce and small 
timber of the rural and tribal populations. 

— Increasing the productivity of forests to meet essential national 
needs. 

— Encouraging efficient utilisation of forest produce and maximising 
sub-situation of wood. 

— Creating a massive people's movement with the involvement of 
women, for achieving these objectives and to minimise pressure 
on existing forests. 

The principal aim of Forest Policy must be ensure environmental 
stability and maintenance of ecological balance including atmospheric 


on semi- 


Productive agriculture lands to forestry should 


n view of th B : 
For the con : € need fo Increased food production. 


Should be Strengthen 
. Provision of suffi 
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. 2 ced with due 
Should be protected, improved and their production enhan 
regard to generation of employment and income. 


STRATEGY 


Area Under Forest " ; tal 
The national goal should be to have a minimum of € en in 
land area of the country under forest or tree cra ini of the 
Mountainous regions, the aim should be to n Pein 
area under such cover in order to prevent erosion and lan 

and to ensure the stability of the fragile ecosystem. 


Afforestation, Social Forestry and Farm Forestry fforestation and 
Massive need-based and timebound programme a po develop- 

tree Planting, with particular emphasis on fuelwood an er aT 

Ment, on all degraded and denuded lands in the country, 

DOn-forest land, is a national Imperative. longside of roads, 

It is necessary to encourage the planting of trees a s unutilised 
Way lines, rivers and streams and canals, and on o! a ien 
ds under State/corporate, institutional or private owners c pat 
ts should be raised in urban/industrial areas as well = s as well 
uch a programme will help to check erosion and desertificatio 
as improve the micro-climate. 

Village and community lands, including those on ric cr 
environs of tanks, not required for other productive uses, shou Technical 
UP for the development of tree crops and fodder per eiiim 
assistance and other inputs necessary for initiating suc P d ihroughi 
should be Provided by the government. The revenues generate ti dcn 
Such programmes Should be belong to the panchayats rcnt Pd 
are vested in them; in all other cases, such revenues shou de The 
b the locit esse manie in order to provide an incentive to ae as 
Vesting, in individuals, particularly from the weaker m aen 

labour, small and marginal! farmers, scheduled mi Key 
Women) of Certain ownership rights over trees, could be consi a Ea 
Ject to appropriate regulations; beneficiaries would be entitled to 


à d mainte- 
fruct and would in tum be responsible for their security and 
Nance, 


rai] 
lan 
bel 


andless 


Lan 
fate an 


and grov 


o as to facili- 
d laws should be so modified wherever cs. la tree-farming 
motivate individuals and institutions to under a "land. ‘Wher 
v fodder plants, grasses and legumes on their own l 
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ever possible, degraded lands should be made available for this purpose 
either on lease or on the basis of a tree-patta scheme. Such leasing of the 
land should be subject to the land grant rules and land ceiling laws. Steps 
necessary to encourage them to do so must be taken. Appropriate regula- 
tions should govern the felling of trees on private holding. 


Management of State Forests 

Schemes and projects which interfere with forests that clothe steep slopes, 
cathments of rivers, lakes, and reservoirs, geologically unstable terrain 
and such other ecologically sensitive areas should be severely restricted. 
Tropical rain/moist forest, particularly in areas Arunachal Pradesh, Kerala, 
Andaman and Nicobar Islands, should be totally safeguarded. No forest 
should be permitted to be worked the government having approved the 
management plan, which should be in a prescribed format and in keep- 
ing with the National Forest Policy. The Central Government should 
issue necessary guidelines to the State Government in this regard and 
monitor compliance. 

In order to meet the growing needs for essential goods and services 
which the forests provide, it is necessary to enhance forest cover and 
productivity of the forests through the application of scientific and tech- 
nical inputs. Production forestry programmes, while aiming at enhanc- 
ing the forest cover in the cover in the country, and meeting national 
needs, should also be oriented to narrowing, by the turn of the century, 
the increasing gap between demand and supply of fuel-wood. No such 
programme, however, should entail clear-felling of adequately stocked 
natural forests. Nor should exotic species be introduced, through public 
or private sources, unless long-term scientific trails undertaken by spe- 
cialists in ecology, forestry and agriculture have established that they are 
suitable and have no adverse impact on native vegetation and environ- 
ment. 


Rights and Concessions 
The rights and concessions, including grazing, should always remain 
related to the carrying capacity of forests. The capacity itself should be 
optimised by increased investment, silvicultural research and develop- 
ment of the area. Stall-feeding of cattle should te encouraged. The re- 
quirements of the community, which cannot be met by the rights and 
concessions so determined, should be met by development of social 
forestry outside the reserved forests. 

The holders of customary rights and concessions in forest areas should 
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be motivated to identify themselves with the protection and develop- 
ment of forests from which they derive benefits. The rights and conces- 
sions from forests should primarily be for the bonafide use of the com- 
munities living within and around forest areas, specially the tribals. 

The life tribals and other poor living within and near forests revolves 
around forests. The rights and concessions enjoyed by them should be 
fully protected. Their domestic requirements of fuelwood, fodder, minor 
forest produce and construction timber should be the first charge on 
forest produce. These and substitute materials should be made available 
through conveniently located depots at reasonable prices. 

Similar consideration should be given to scheduled castes and other 
poor living near forests. However, the area, which such consideration 
Should cover, would be determined by the carrying capacity of the for- 
ests. 

Wood is in short supply. The long-term solution for meeting the 
existing gap lies in increasing the productivity of forests, but to relieve 
the existing pressure on forests for the demands of railways sleepers, 
construction industry (particularly in the public sector), furniture and 
panelling, mine-pit props, paper and paper board, etc., substitution of 
wood needs to be taken recourse to. Similarly, on the front of domestic 
energy, fuelwood needs to be substituted as far as practicable with alter- 
nate sources like biogas, LPG and solar energy. Fuel-efficient “chullhas” 


as a measure of conservation of fuelwood need to be popularised in rural 
areas, 


Diversion of Forest Lands for Non-forest Purposes 
Forest land or land with tree cover should not be treated merely as re- 
Source readily available to be utilised for various projects and programmes, 
but as a national assets which requires to be properly safeguarded for 
Providing sustained benefits to the entire community. Diversion of for- 
est land for any non-forest purpose should be subject to the most careful 
*xaminations by specialists from the standpoint of social and environ- 
mental costs and benefits. Construction of dams and reservoirs, mining 
and industrial development and expansion of agriculture should be 
Consistend with the needs for conservation of trees and forests. Project 
Which involve such diversion should at least provide in their investment 
budget, funds for regeneration/compensatory afforestation. 
Beneficiaries who are allowed mining and quarrying in forest land 
and in land covered by trees should be required to repair and re-vegetate 
the area in accordance with established forestry practices. No mining 
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lease should be granted to any party, private or public, without a proper 
mine management plan appraised from the environmental angle and 
enforced by adequate machinery. 


Wildlife Conservation 

Forest Management should take special care of the needs of wildlife 
conservation, and forest management plans should include prescriptions 
for this purpose. It is specially to provide for "corridors" linking the 
protected areas in order to maintain genetic continuity between artifi- 
cially separated sub-section of migrant wildlife. 


Tribal People and Forests 

Having regard to the symbiotic relationship between the tribal people 
and forests, a primary task of all agencies responsible for forest manage- 
ment, including the forest development corporations should be to asso- 
ciate the tribal people closely in the protection, regeneration and devel- 
opment of forests as well as to provide gainful employment to people 
living in and around the forest. While safeguarding the customary rights 
and interests of such people, forestry programmes should pay special 
attention to the following: 

— One of the major causes for degradation of forest is illegal cutting 
and removal by contractors and their labour. In order to put an end 
to this practice, contractors should be replaced by institutions such 
as tribal cooperatives, labour cooperatives, government corpora- 
tions, etc., as early as possible. 

— Protection, regeneration and optimum collection of minor forest 
produce along with institutional arrangements for the marketing 
of such produce; 

Development of forest villages on par with revenue villages; 
Family-oriented schemes for improving the status of the tribal 
beneficiaries; and 

Undertaking integrated area development programmes to meet 
the needs of the tribal economy in and around the forest areas; 
including the provision of alternative sources of domestic energy 


on a subsidised basis, to reduce pressure on the existing forest 
areas. 


Shifting Cultivation 


bears cultivation is affecting the environment and productivity af 
and adversely. Alternative avenues of income, suitably harmonised with 
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right landuse practices, should be devised to discourage shifting cultiva- 
tion. Efforts should be made to contain such cultivation within the area 
already affected, by propagating improved agricultural practices. Area 
already managed by such cultivation should be rehabilitated through 
social forestry and energy plantations. 


Damage to Forests from Encroachments, Fires and Grazing 
Encroachment on forest lands has been on the increase. The trend has to 
be arrested and effective action taken to prevent its continuance. There 
should be no regularisation of existing encroachments. 

The incidence of forest fires in the country is high. Standing trees 
and fodder are destroyed on a large scale and natural regeneration anni- 
hilated by such fires. Special precautions should be taken during the fire 
season. Improved and modern management practices should be adopted 
to deal with forest fires. 

Grazing in forest areas should be regulated with the involvement of 
the community. Special conservation areas, young plantations and re- 
generation areas should be fully protected. Grazing and browsing in 
forest areas need to be controlled. Adequate grazing fees should be lev- 
ied to discourage people in forest areas from maintaining large herds of 
non-essential livestock. 


Forest-based Industries 
The main considerations governing the establishment of forest-based 
industries and supply of raw material to them should be as follows: 

— As far as possible, a forest-based industry should raise raw material 
needed for meeting its own requirements, preferably by establish- 
ment of a direct relationship between the factory and the individu- 
als who can grow the raw material by supporting the individuals 
with inputs including credit, constant technical advice and finally 
harvesting and transport services. 

— No forest-based enterprise, except that at the village or cottage 
level, should be permitted in the future unless it has been first 
cleared after a careful scrutiny with regard to assured availability 
of raw material. In any case, the fuel, fodder and timber require- 
ments of the local population should not be sacrificed for this 
purpose. 

— Forest-based industries must not only provide employment to lo- 
cal people on priority but also involve them fully in raising trees 
and raw-material. 
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— Natural forests serve as a gene pool resource and help to maintain 
ecological balance. Such forests will not, therefore, be made avail- 
able to industries for undertaking plantation and for any other 
activities. 

— Farmers, particularly small and marginal farmers would be en- 
couraged to grow, on marginal/degraded lands available with them, 
wood species required for industries. These may also be grown 
along with fuel and fodder species on community lands not re- 
quired for pasture purposes, and by forest department/corporations 
on degraded forests, not ear-marked for natural regeneration. 

— The practice of supply of forest produce to industry at concessional 
prices should cease. Industry should be encouraged to use alterna- 
tive raw materials. Import of wood and wood products should be 
liberalised. 

— The above considerations will, however, be subject to the current 
policy relating to land ceiling and land-laws. 


Forest Extension 

Forest conservation programme cannot succeed without the willing sup- 
port and cooperation of the people. It is essential, therefore, to inculcate 
in the people, a direct interest in forests, their development and conser- 
vation, and to make them conscious of the value of trees, wildlife and 
nature in general. This can be achieved through the involvement of 
educational institutions, right from the primary stage. Farmers and inter- 
ested people should be provided opportunities through institutions like 
Krishi Vigyan Kendras, Trainers' Training Centres to learn agri-silvicul- 
tural and silvicultural techniques to ensure optimum use of their land 
and water resources. Short-term extension courses and lectures should be 
organised in order to educate farmers. For this purpose, it is essential that 


suitable programmes are propagated through mass media, audio-visual 
aids and the extension machinery. 


Forestry Education 


Forestry should be recognised both as a scientific discipline as well as 
profession. Agriculture universities and institutions dedicated to the de- 
velopment of forestry education should formulate curricula and courses 
for imparting academic education and promotings post-graduate research 
and professional excellence, keeping view the manpower needs of the 
country. Academic and professional qualifications in forestry should be 
kept in view for recruitment to the Indian Forest Service and the State 
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Forest Service. Specialised and orientation courses for developing better 
management skills by inservice training need to be encouraged, taking 
into account the latest development in forestry and related disciplines. 


Forestry Research 

With the increasing recognition of the importance of forests for environ- 
mental health, energy and employment, emphasis must be laid on scien- 
tific forestry research, necessitating adequate strengthening of the re- 
search base as well as new priorities for action. Some broad priority areas 
of research and development needing special attention are: 

(i) Increasing the productivity of wood and other forest produce per 
unit of area per unit time by the application of modern scientific 
and technological methods. 

(ii) Revegetation of barren/marginal/waste/mined lands and water- 
shed areas. 

(i) Effective conservation and management of existing forest resources 
(mainly natural forest ecosystems). 

(iv) Research related to social forestry for rural/tribal development. 

(v) Development of substitutes to replace wood and wood products. 

(vi) Research related to wildlife and management of national parks 
and sactuaries. 


Personnel Management 

Government policies in personnel management for professional forest- 
ers and forest scientists should aim at enhancing their professional com- 
petence and status and attracting and retaining qualified and motivated 
personnel, keeping in view particularly the arduous nature of duties they 
have to perform, often in remote and inhospitable places. 


Forest Survey and Data Base 

Inadequacy of data regarding forest resources is a matter of concern be- 
cause this creates a false sense of complacency. Priority needs to be 
accorded to completing the survey of forest resources in the country on 
scientific lines and to updating information. For this purpose, periodical 
Collection, collation and publication of reliable data on relevant aspects 
of forest management needs to be improved with resource to modern 


technology and equipment. 


a Support and Infrastructure Development 
PPropriate legislation should be undertaken, supported by adequate 
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infrastructure, at the Centre and State levels in order to implement the 
Policy effectively. 


Financial Support for Forestry 

The objectives of this revised Policy cannot be achieved without the 
investment of financial and other resources on a substancial scale. Such 
investment is indeed fully justified considering the contribution of for- 
ests in maintaining essential ecological process and life-support systems 
and in preserving genetic diversity. Forests should not be looked upon as 
a source of revenue. Forests are a renewable natural resource. They are a 


national asset to be protected and enhanced for the well-being of the 
people and the Nation. 
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DOCUMENT — 6 


Declaration of the United Nations Conference on 
the Human Environment, 1972* 


* 


Extracts from Yearbook of the United Nations, 1972, Vol. 26, p- 


319-21 and 330-31. 


nce on the Human Envi- 


On June 16, 1972, the United Nations Confere 
vironment consisting of 


Tonment adopted a Declaration on the human en 
à preamble and 26 principles. 
Wes the preamble, the Conference pr 
had em ement of the human environment- 
come an imperative goal for mankind, t 
the fundamental goals of peace and of world-wide economic and social 
development. The achievement of this goal was the responsibility of 
rara communities, enterprises and institutions at every level. Al- 
for A local and national governments would bear the greatest burden 
titan Tge-scale environmental policy and action within their iurisdic- 
5 a international cooperation was also needed, both to raise resources 
in capt the developing countries in carrying out their responsibilities 
Sees ev ield, and because a growing class of environmental problems 
gional or global in extent. 
- re = preamble, the conference also, among o 
cused e e developing countries most énvironme pr : 
y under-development, whereas n the industrialized countries 


t : ; 
hey were generally related to industrialization and technological devel- 


opment. The Conference also declared that the natural growth of popula- 
ion of the envi- 


betas continuously presented problems on the preservati ny 
and ent and required the adoption, as appropriate, of adequate policies 
measures. 

1 Conference then laid down the following 26 principles: 
. Man had the fundamental right to freedom, equality and adequate 
Conditions of life, in an environment of a quality that permitted a 


life of dignity and well-being, and he bore a solemn responsibility 
to protect and improve the environment for present and future 
generations. In this respect, policies promoting Or perpetuating 
apartheid, racial segregation, discrimination, colonial and other 


forms of oppression and foreign domination stood condemned 


oclaimed that the defence and 
both natural and man-made — 
o be pursued together with 


ther things, affirmed 
ntal problems were 
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and had to be eliminated. 

The natural resources of the earth, including the air, water, land, 
flora and fauna and, especially, representative samples of natural 
ecosystems, were to be safeguarded for the benefit of present and 
future generations through careful planning or management, as 
appropriate. 

The capacity of the earth to produce vital renewable resources was 
to be maintained and, wherever practicable, restored or improved. 
Man had a special responsibility to safeguard and wisely manage 
the heritage of wildlife and its habitat which were now gravely 
imperilled by a combination of adverse factors. Nature conserva- 
tion, including wildlife, was therefore to receive importance in 
planning for economic development. 

The non-renewable resources of the earth were to be employed in 
such a way as to guard against the danger of their future exhaustion 
and to ensure that bencfits from such employment were shared by 
all mankind. 

The discharge of toxic substances or of other substances and the 
release of heat, in such quantities or concentrations as to exceed 
the capacity of the environment to render them harmless, had to be 
halted in order to ensure that serious or irreversible damage was 
not inflicted upon ecosystems. The just struggle of the peoples of 
all countries against pollution should be supported. 

States were to take all possible steps to prevent pollution of the 
seas by substances that were liable to create hazards to human 
health, to harm living resources and marine life, to damage ameni- 
ties or to interfere with other legitimate uses of the sea. 
Economic and social development was essential for ensuring a 
favourable living and working environment for man and for creat- 
ing conditions on earth that were necessary for the improvement 
of the quality of life. 

Environmental deficiencies generated by the conditions of under- 
development and natural disasters posed grave problems and could 
best be remedied by accelerated development through the transfer 
of substantial quantities of financial and technological assistance 
as a supplement to the domestic effort of the developing countries 
and such timely assistance as might be required. 

For the developing countries, stability of prices and adequate earn- 
ings for primary commodities and raw material were essential to 
environmental management, since economic factors as well as 
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12. 


13. 


14. 


15. 


16. 


IT 
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ecological processes had to be taken into account. 

The environmental policies of all States should enhance and not 
adversely affect the present or future development potential of 
developing countries, nor should they hamper the attainment of 
better living conditions for all, and appropriate steps should be 
taken by States and international organizations with a view to 
reaching agreement on meeting the possible national and interna- 
tional economic consequences resulting from the application of 
environmental measures. 

Resources should be made available to preserve and improve the 
environment, taking into account the circumstances and particu- 
lar requirements of developing countries and any costs which might 


emanate from their incorporating environmental safeguards into 


their development planning and the need for making available to 


them, upon their request, additional international technical and 
financial assistance for this purpose. 


In order to achieve a more rational management of resources and 


thus to improve the environment, states should adopt an inte- 
grated and coordinated approach to their development planning 


so as to ensure that development was compatible with the need to 


protect and improve the human environment for the benefit of 


their population. 
Rational planning constituted an essential tool for reconciling 
any conflict between the needs of development and the need to 
protect and improve the environment. 

Planning was to be applied to human settlements and urbaniza- 
tion with a view to avoiding adverse effects on the environment 
and obtaining maximum social, economic and environmental ben- 
efits for all. In this respect, projects which were designed for 
colonialist and racist domination had to be abandoned. 
Demographic policies which were without prejudice to basic hu- 
man rights and which were deemed appropriate by Governments 
concerned should be applied in those regions where the rate of 
population growth or excessive population concentrations were 
likely to have adverse effects on the environment of development, 
or where low population density might prevent improvement of 
the human environment and impede development. 

Appropriate national institutions Were to be entrusted with the 
task to planning, managing Or controlling the environmental re- 
sources of States, with the view to enhancing environmental qual- 
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19. 


20. 


21. 


22: 


23. 
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ity. 

bum and technology, as part of their contribution to economic 
and social development, were to be applied to the identification, 
avoidance and control of environmental risks and the solution of 
environmental problems and for the common good of mankind. 
Education in environmental matters, for the younger generation 
as well as adults, giving due consideration to the underprivileged, 
was essential in order to broaden the basis for an enlightened opin- 
ion and responsible conduct by individuals, enterprises and com- 
munities in protecting and improving the environment in its full 
human dimension. It was also essential that mass media of com- 
munications avoid contributing to the deterioration of the envi- 
ronment, but, on the contrary, disseminate information of an edu- 
cational nature, on the need to protect and improve the environ- 
ment in order to enable man to develop in every respect. 
Scientific research and development in the context of environ- 
mental problems, both national and multinational, were to be pro- 
moted in all countries, especially the developing countries. In this 
connection, the free flow of up-to-date scientific information and 
transfer of experience was to be supported and assisted to facilitate 
the solution of environmental problems; environmental technolo- 
gies should be made available to developing countries on terms 
which would encourage their wide dissemination without consti- 
tuting an economic burden on the developing countries. 

State had, in accordance with the Charter of the United Nations 
and the principles of international law, the sovereign right to ex- 
ploit their own resources pursuant to their own environmental poli- 
cies, and the responsibility to ensure that activities within their 
jurisdiction or control did not cause damage to the environment of 
other States or of areas beyond the limits of national jurisdiction. 
States were to co-operate to develop further the international law 
regarding liability and compensation for the victims of pollution 
and other environmental damage caused by activities within the 
jurisdiction or control of such States to areas beyond their jurisdic- 
tion. 

Without prejudice to such criteria as might be agreed upon by the 
international community, or to standards which would have to be 
determined nationally, it was essential in all cases to consider the 
systems of values prevailing in each country, and the extent of the 
applicability of standards which were valid for the most advance 
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countries but which might be inappropriate and of unwarranted 
social cost for the developing countries. 

24. International matters concerning the protection and improvement 
of the environment should be handled in a co-operative spirit by 
all countries, big or small, on an equal footing. Co-operation 
through multilateral or bilateral arrangements or other appropriate 
means was essential to effectively control, prevent, reduce and 
eliminate adverse environmental effects resulting from activities 
conducted in all spheres, in such a way that due account was taken 
of the sovereignty and interests of all States. 

25. States were to ensure that international organizations played a co- 
ordinated, efficient and dynamic role for the protection and im- 
provement of the environment. 

26. Man and his environment had to be spared the effects of nuclear 
weapons and all other means of mass destruction. States were to 
strive to reach prompt agreement, in the relevant international 
organs, on the elimination and complete destruction of such weap- 


ons. 


Resolution 2994 (XXVII), as recommended by Second Committee, A/ 
8901, adopted by Assembly on December 15, 1972, meeting 2112, by 
112 votes to 0, with 10 absentions 


THE GENERAL ASSEMBLY 


Reaffirming the responsibility of the international community to take 
action to preserve and enhance the environment and, in particular, the 
need for continuous international co-operation to this end. 

Recalling its resolutions 2398 (XXIII) of December 3, 1968, 2581 
(XXIV) of 15 December 1969, 2657 (XXV) of December 7, 1970, 2849 
(XXVI) and 2850 (XXVI) of 20 December 1971. 

Having considered the report of the United Nations Conference on 
the Human Environment, held as Stockholm from 5 to 16 June 1972, 
and the report of the Secretary-general thereon. 

Expressing its satisfaction that the Conferen.e and the Preparatory 
Committee for the United Nations Conference on the Human Environ- 
ment succeeded in focusing the attention of Governments and public 
opinion on the need for prompt action in the field of the environment: 


1. Takes note with satisfaction of the report of the United Nations 
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Couference on the Human Environment; 

Draws the attention of Governments and the Governing Council of 
the United Nations Environment programme to the Declaration of 
the United Nations Conference on the Human Environment and 
refers the Action plan for the Human Environment to the Govern- 
ing Council for appropriate action; 

Draws the attention of Governments to the recommendations for 
action at the national level referred to them by the conference for 
their consideration and such action as they might deem appropri- 
ate; 

Designates 5 June as World Environment Day and urges Govern- 
ments and the organizations in the United Nations system to un- 
dertake on that day every year world-wide activities reaffirming 
their concern for the preservation and enhancement of the envi- 
ronment, with a view to depending environmental awareness and 
to pursuing the determination expressed at the Conference; 
Takes note with appreciation of resolution 4(1) of 15 June 1972 
adopted by the Conference on the convening of a second United 
Nations Conference on the Human Environment and refers this 
matter to the Governing Council of the United Nations Environ- 
ment Programme with the request that the Council study this mat- 
ter, taking into account the status of implementation of the Action 
Plan and future developments in the field of the environment, and 
report its views and recommendations to the General Assembly so 
that the Assembly can take a decision on all aspects of the matter 
not later than at its twenty-ninth session. 


Resolution 2995 (XXVII), as recommended by Second Committee, A/ 
8901, adopted by Assembly on December 15, 1972, meeting 2112 by 
115 votes to 0, with 10 abstentions. 


THE GENERAL ASSEMBLY 


Having considered principle 20 as contained in the draft text of a pre- 
amble and principles of the declaration on the human environment, 


referred to it for consideration by the United Nations Conference on the 
Human Environment. 


Recalling its resolution 2849 (XXVI) of 20 December 1971 entitled 


« ; 
Development and environment". 


Bearing in mind that, in exercising their sovereignty over their natu- 
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ral resources, States must seek, through effective bilateral and multilat- 
eral co-operation or through regional machinery, to preserve and im- 
prove the environment. 


$, 


Emphasises that, in the exploration, exploitation and develop- 
ment of their natural resources, States must not produce signifi- 
cant harmful effects in zones situated outside their national juris- 
diction; 

Recognises that co-operation between States in the field of the 
environment, including co-operation towards the implementation 
of principles 21 and 22 of the Declaration of the United Nations 
Conference on the Human Environment, will be effectively 
achieved if official and public knowledge is provided of the tech- 
nical data relating to the work to be carried out by States within 
their national jurisdiction, with a view to avoiding significant harm 
that may occur in the environment of the adjacent area; 

Further recognises that the technical data referred to in paragraph 2 
above will be given and received in the best spirit of co-operation 
and good-neighbourliness without this being construed as enabling 
each State to delay or impede the programmes and projects of 
exploration, exploitation and development of the natural resources 
ofthe States in whose territories such programmes and projects are 
carried out. 
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DOCUMENT — 7 
World Conservation Strategy Executive Summary* 


The World Conservation Strategy is intended to stimulate a more fo- 
cused approach to the management of living resources and to provide 
policy guidance on how this can be carried out by three main groups: 

— government policy makers and their advisers; 

— conservationists and others directly concerned with living re- 
Sources; and 

— development practitioners, including development agencies, in- 
dustry and commerce and trade unions. 

1. The aim of the World Conservation Strategy is to achieve the 
three main objectives of living resource conservation: 

(a) to maintain essential ecological processes and life-support sys- 
tems (such as soil regeneration and protection, the recyling of 
nutrients, and the cleansing of waters) on which human survival 
and development depend; 

(b) to preserve genetic diversity (the range of genetic material found 
in the world's organisms), on which depend the functioning of 
many of the above processes and life-support systems, the breed- 
ing programmes necessary for the protection and improvement of 
cultivated plants, domesticated animals and micro-organisms, as 
well as much scientific and medical advance, technical innova- 
tion, and the security of the many industries that use living re- 
sources; and 

(c) to ensure the sustainable utilisation of species and ecosystems 
(notably fish and other wildlife, forests and grazing lands), which 
support millions of rural communities as well as major industries. 

2. These objectives must be achieved as a matter of urgency be- 
cause: 

(a) the planet's capacity to support people is being irreversibly re- 
duced in both developing and developed countries: 
thousands of millions of tonnes of soil are lost every year as a 
result of deforestation and poor land management; 
at least 3,000 km? of prime farmland disappear every year under 
buildings and roads in developed countries alone; 

(b) hundreds of millions of rural people in developing countries, in- 
cluding 500 million malnourished and 800 million destitute, are 
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(c) 


(d) 


(a) 
(b) 
(c) 


(à) 


(e) 


compelled to destroy the resources necessary to free them from 
starvation and poverty: 
in widening swaths around their villages the rural poor strip the 
land of trees and shrubs for fuel so that now many communities do 
not have enough wood to cook food or keep warm; 
the rural poor are also obliged to burn every year 400 million 
tonnes of dung and crop residues badly needed to regenerate soils; 
the energy, financial and other costs of providing goods and ser- 
vices are growing: throughout the world, but especially in devel- 
oping countries, siltation cuts the lifetimes of reservoirs supplying 
water and hydroelectricity, often by as much as half; floods devas- 
tate settlements and crops (in India the annual cost of floods ranges 
from $ 140 million to $ 750 million); 
the resource base of major industries is shrinking: 
tropical forests are contracting so rapidly that by the end of this 
century the remaining area of unlogged productive forest will have 
been halved; 
the coastal support systems of many fisheries and being destroyed 
or polluted (in the USA the annual cost of the resulting losses is 
estimated at $ 86 million). 

3. The main obstacles to achieving conservations are: 
the belief that living resource conservation is a limited sector, 
rather than a process that cuts across and must be considered by all 
sectors; 
the consequent failure to integrate conservation with development; 
a development process that is often inflexible and needlessly de- 
structive, due to inadequacies in environmental planning, a lack 
of rational use allocation and undue emphasis on narrow short- 
term interests rather than broader long-term ones, 
the lack of a capacity to conserve, due to inadequate legislation 
and lack of enforcement; poor organisation (notably government 
agencies with insufficient mandates and a lack of coordination); 
lack of trained personnel; and a lack of basic information on pri- 
orities, on the productive and regenerative capacities of living 
resources, and on the trade-offs between one management option 
and another; 
the lack of support for conservation, due to a lack of awareness 
(other than at the most superficial level) of the benefits of conser- 
vation and of the responsibility to conserve among those who use 
or have an impact on living resources, including in many cases 
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governments; and 

(f the failure to deliver conservation-based development where it is 

most needed, notably the rural areas of developing countries. 
4. The World Conservation Strategy therefore: 

(a) defines living resource conservation and explains its objectives, 
its contribution to human survival and development and the main 
impediments to its achievement; 

(b) determines the priority requirements for achieving each of the 
objectives; 

(c) proposes national and subnational strategies to meet the priority 
requirements, describing a framework and principles for those strat- 
egies; 

(d) recommends anticipatory environmental policies, a cross-sectoral 
conservation policy and a broader system of national accounting 
in order to integrate conservation with development at the policy 
making level; 

(e) proposes and integrated method of evaluating land and water re- 
Sources, supplemented by environmental assessments, as a means 
of improving environmental planning; and outlines a procedure 
for the rational allocation of land and water uses; 

(f) recommends reviews of legislation concerning living resources; 
suggests general principles for organisation within government; 
and in particular proposes ways of improving the organisational 
capacities for soil conservation and for the conservation of marine 
living resources; 

(g) suggests ways of increasing the number of trained personnel; and 
proposes more management-oriented research and research-ori- 
ented management, so that the most urgently needed basic infor- 
mation in generated more quickly; 

(h) recommends greater public participation in planning and deci- 
Sion-making concerning living resource use; and proposes envi- 
ronmental education programmes and campaigns to build sup- 
port for conservation; 

(i) suggests ways of helping rural communities to conserve their liv- 
ing resources, as the essential basis of the development they need. 


5. In addition, the strategy recommends international action to pro- 
mote, support and (where necessary) coordinate national action, 
emphasising in particular the need for: 

(a) stronger more comprehensive international conservation law, and 
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increased development assistance for living resource conserva- 
tion; 

(b) inernational programmes to promote the action necessary to con- 
serve tropical forests and drylands to protect areas essential for the 
preservation of genetic resources, and to conserve the global (com- 
mons) the open ocean, the atmosphere, and Antarctica; 

(c) regional strategies to advance the conservation of shared living 
resources particularly with respect to international river basins and 
Scas. 

6. The world Conservation Strategy ends by summarising the main 
requirements for sustainable development, indicating conservation pri- 
orities for the Third Development Decade. 


CHECKLIST OF PRIORITY, REQUIREMENTS, NATIONAL 
ACTIONS AND INTERNATIONAL ACTIONS 


1. Priority requirements, 

(a) reservation of prime quality crop-land crops, 

(b) adoption of management practices to maintain the productivity of 
cropland, grazing land and forests, 

(c) prevention of solid degradation and restoration of land where soils 
are already degraded, 

(d) protection of watersheds, especially upper catchment areas, 

(c) maintenance of the support systems of fisheries, 

(f) control of pollution, 

(g) prevention of species extinctions, 

(h) preservation of as many varieties as possible of domesticated and 
other economic or useful plants, animals and micro-organisms 
and their wild relatives, 

(i) establishment of a comprehensive network of protected areas, se- 
curing the habitats of threatened, unique and other important spe- 
cies, unique ecosystems, and representative samples of ecosystem 

. types, 

G) regulation of living resource utilisation so that it is sustainable, 

(k) reduction of incidental take, 

(1) maintenance of the habitats of utilised species, 

(m) careful allocation and management of timber concessions. 
2. Priority national actions, 

(a) Preparation and implementation of national and/or subnational 

Conservation strategies, 
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(b) 
(c) 
(d) 


(e) 
(f) 


(g) 
(h) 


(C) 
G) 
(k) 


(1) 


(m) 
(n) 


(o) 


(p) 
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adoption of anticipatory environmental policies, 
adoption of a cross-sectoral conservation policy, 
inclusion of non-monetary indicators of conservation performance 


_in national accounting systems, 


preparation of ecosystem evaluations, 

advance assessment of the likely environmental effects of all ma- 
jor actions, 

adoption of a procedure for allocating land and water uses based 
on ecosystem evaluation and environmental assessment, 

review and strengthening of legislation concerning living resources 
to ensure that it provides, sufficiently for conservation, paying 
particular attention to enforcement, 

review and improvement of the status, organisation, funding and 
staffing of agencies with responsibilities for living resources, 
establishment of a soil and water conservation body at the policy 
making level, f 

establishment of new organisations or of special measures to coor- 
dinate existing ones for the comprehensive management of ma- 
rine living resources, 

review and strengthening of training facilities at the professional, 
technician and user levels, 

increased research to improve the management of living resources, 
greater public participation in decisions concerning living 1e- 
sources, 

environmental education campaigns and programmes, particu- 
larly for the users of living resources, legislators and decision-- 
makers, school-children and students, 

rural development combining short-term measures to ensure hu- 
man survival with long-term measures to safeguard the resource 
base and improve the quality of life. 


3. Priority international actions. 


(a) 


(b) 
(c) 


(d) 


review of the coverage and effectiveness of international law rel- 
evant to living resources, and development of new law to remedy 
any deficiencies, 

implementation of international conservation conventions, 
multilateral and bilateral assistance for reforestation, the restora- 
tion of degraded environments, and the protection of the support 
systems of fisheries and of genetic resources, 

multilateral and bilateral assistance for the design and implemen- 
tation of ecologically appropriate policies and the establishment 
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(e) 
(f 
(g) 


(h) 
(i) 


G) 
(k) 
Q) 
(m) 


(n) 


and maintenance of effective conservation procedures, laws and 
organisations, 

cooperative programmes for conservation of tropical forests, 
cooperative programmes for conservation of drylands, 

a cooperative programme for the on site protection of the wild 
relatives of economic or useful species, of threatened species, and 
of ecosystems of exceptional diversity, 

conservation of the species and ecosystems of the open ocean, 
implementation of the Convention on the Prevention of Marine 
Pollution by Dumping of Wastes and Other Matter of the Conven- 
tion on the Regulation of Long-range Transboundary Air Pollu- 
tion, and of analogous regional conventions, 

control of deep sea mining, 

support for the World Climate Programme, 

conservation of the living resources of Antarctica and the South- 
ern Ocean, 

regional strategies for the conservation of the living resources of 
international river basins, 

regional strategies for the conservation of the living resources of 
international seas. 
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DOCUMENT — 8 
Action on Ozone* 


* Reproduced from document entitled Action on Ozone, brought out 
by the United Nations Environment Programme, 1989. 


THESHIELD 


High in the sky higher than any more than a handful of people have 
ventured, lies a lifegiving layer of poison. If is, as far as know, unique to 
our planet. If it had not developed. Earth would have remained a small, 
unremarkable sphere, tucked away in a far corner of one among billions 
of galaxies — peopled by no more, at best, than he most primitive under- 
water lifeforms. If it were to disappear, the sun's ultraviolet light would 
sterilise the surface of the globe, annihilating all terrestrial life. 

The layer is made of ozone, a form of oxygen with three atoms 
instead of the normal two. The added atom turns the gas we breathe into 
a poison; any animal that inhaled more than a trace of it would die. Near 
the earth's surface, ozone is an increasingly troublesome pollutant, a 
constituent of photochemical smog and of the cocktail of pollutants 
popularly known as ecid rain. But safely up in the stratosphere, 15 to 50 
km above the earth's surface, the blue, pungent-smelling gas is as impor- 
tant to life as oxygen itself. 


The Benefits of the Fragile Shield 

Ozone forms a fragile shield, curiously insubstantial but remarkably 
effective. It is scattered so thinly through 35 km deep stratosphere that if 
it were all collected together it would form a girdle around the earth na 
thicker than the sole of a shoe. Concentrations of stratospheric ozone 
vary with height; but it never makes up as much as one hundred thou- 
sandth of the atmosphere around it. 

Yet this thinnest of filters efficiently screens out almost all the harm- 
ful ultraviolet rays of the sun. The shorter the wavelength of ultraviolet 
radiation, the greater the harm it can do to life — and the better it 1 
absorbed by the ozone layer. Relatively short-wave ultraviolet radiation, 
known as UV-C, is lethal to living things — and is almost totally screene 
out. Longer wavelength ultraviolet, UV-A, is relatively harmless, and is 
almost entirely allowed through. In the middle lies UV-B, less lethal 
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than shorter wave radiation but still dangerous; the ozone layer absorbs 
most if it. 


Health Risks 

The small amount of UV-B radiation that does manage to penetrate the 
Shield causes considerable harm, providing a stern warning of the conse- 
quences of impairing the ozone layer. It damages the genetic material 
DNA and is the main cause of skin cancer, which is already increasing 
rapidly around the world, there are an estimated 3,00,000 cases each year 
in the United States along. It is the dominant cause of non-melanoma 
Skin cancers, the commonest and less dangerous varieties. And new evi- 
dence is increasingly implicating it as a cause of the rarer but virulent 
cutaneous malignant melanomas, which are rapidly increasing — dou- 
bling in frequency in just two decades. Estimates suggest that cutaneous 
malignant melanomas now kill about 6,000 people a year in the United 
States alone; the non-melanoma cancers, through 20 to 30 times more 
common, account for about the same number of deaths. 

The ultraviolet does not just cause cancer: it also impairs the body's 
ability to fight it off. It suppresses the efficiency of the immune system, 
making it easier for tumours to take hold and spread. And the same 
Process also makes people more vulnerable to infectious diseases that 
enter the body through the skin, such as herpes and the parasitical dis- 
case leishmainasis. 

Italso produces cataracts. Worldwide, this clouding of the eye blinds 
12 to 15 million people and seriously impairs the vision of another 18 to 
30 million. Ultraviolet radiation is among the causes and may also help 
to cause or exacerbate other eye disorders. 


Threat to Nature 

Even slight damage to the ozone layer will inevitably increase these 
diseases and disabilities, perhaps dramatically. Other forms of life will 
also suffer. Two-thirds of some 300 crops and other plant species tested 
for their tolerance to ultraviolet light have been found to be sensitive to 
1t. Among the most vulnerable were crops related to peas and beans, 
Melons, mustard and cabbage; increasing UV-B radiation has also been 
found to reduce the quality of certain types of tomato, potato, sugar beet 
and Soya bean. Forests appear to the vulnerable too; about a half of the 
Species of conifer seedlings that have so far been studied have been 
adversely affected by UV-B. It seems clear that even present levels of the 
radiation are limiting the growth of some plants, and that it will cut the 
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productivity of agricultural and forestry if it increases. 

Similarly, UV-B radiation strikes beneath the surface of sea, causing 
damage up to 20 meters down in clear waters. It is particularly harmful to 
small creatures such as plankton, the larvae of fish, shrimp and crab, and 
plants, essential to the food web of the sea. Even small increases could 
bring about important changes in under-water life damaging fisheries. 
Many countries rely on fish to provide more than half of the protein in 
their people's diet; many developing countries are even more dependent 
on food from the sea. 

Polymers used in buildings, paints, packaging and countless other 
substances are degraded and turned brittle by UV-B; increased radiation 
could cause damage running into billions of dollars each year. And, 
ironically, a depletion of the ozone in the Stratosphere could cause levels 
of he poisonous Bas to rise just where it is not wanted. Studies suggest 


that increased ultraviolet radiation would cause more ozone to be formed 
near the earth's surface, particularly near the centres of. cities, where popu- 
lations are most concentrated. 


This would have its own effects on human 
health, and spread to damage crops, ecosystems and materials. 
The earth and its inhabitants have an enormous stake in preserving 
the fragile shield of poison, 


been subjecting it to ‘stealthy and sustained attack. 


THE THREAT 
Miracle Substances 


For halfa century the chemical 
layer were regarded as miracle 
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burger cartons. About 30 per cent of world CFC production js used in 
fridges, freezers and air conditioners. about 25 per cent in spray cans, 
another 25 per cent in blowing foams for various uses from buildings and 
cars to fast food containers, and the remaining 20 per cent for cleaning 
and other purposes. 

Their very stability, so useful on earth, enables them to attack the 
ozone layer. Unchanged, they slowly drift up to the stratosphere, where 
intense UV-C radiation severs their chemical bonds, releasing chlorine 
which strips an atom from the ozone molecule, turning it into ordinary 
oxygen. The chorine acts as a catalyst, accomplishing this destruction 
without itself undergoing any permanent change, $0 it can go on to 
repeat the process. In this way, every CFC molecule destroys thousands 
of molecules of ozone. 

Some halons, related substances primarily used as fire extinguish- 
ers, are even more damaging, destroying ozone up to ten times as effec- 
tively as the most destructive CFCs. Concentrations of halons — through 
very small — are doubling in the atmosphere about every five years. The 
most damaging CFCs are also increasing rapidly; concentrations of CFC 
11 and CFC 12 (much the most widespread) double every 17 years, and 
concentrations of CFC 113 every six years. 


The Life of Damaging Chemicals 

The most dangerous of the chemicals are long-lived. CFC 1 1 lasts for an 
average 74 years in the atmosphere, CFC 12 for an average 111 years, 
CFC 113 for an average 90 years, and Halon 1301 for an average 110 
years. This gives them enough time to drift up into the stratosphere and 
stay there to deplete ozone. Those CFCs which have shorter lives cause 
much less damage. , 

Various other substances pose some threat to the ozone layer, but 
none compare with the CFCs and halons. Nitrous oxides, released by 
nitrogenous fertilisers and by burning coal and oil, are long-lived and 
can destroy ozone-but only a tiny proportion reaches the stratosphere. 
Methyl chloroform is also destructive, and its use is doubling every 
decade — but it is relatively short-lived. Supersonic aircraft and the 
space shuttle release nitrogen oxides and chlorine respectively into the 
stratosphere; but there are SO few flights that these have little impact. 


The Antarctic Hole a 
CFCs have now been shown to be the primary cause of the most dramatic 


evidence yet found of ozone depletion. Every southern spring a ‘hole’ 
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opens in the ozone layer over Antarctic, as big as the United States and as 
deep as Mount Everest. The hole has grown most years since 1979. In 
October 1987, when it was at its biggest, the total amount of ozone over 
a measuring station at Halley Bay was less than a half of its 1970s levels: 
between 15 and 20 km up over Antarctica, where the depletion was 
greatest, 95 per cent of the ozone had disappeared. . 

No body knows what the consequences of the hole will be, but inten- 
sive scientific research has established beyond doubt that CFCs are re- 
sponsible for it. They seem to be assisted by the unique meteorology of 
the area, which creates an extremely cold isolated mass of air around the 
south pole, providing ideal conditions for the chemicals to do their work. 

Research also shows that since 1979 ozone has declined by some 
five per cent over Antarctica throughout the year (as opposed to merely 
in springtime, when the hole appears). Indeed, there is increasing evi- 
dence that the ozone layer is thinning all over the world. The global data 
is much less conclusive than the findings from the southern continent, 
but it seems that since 1970 (after allowing for natural variations) the 
protective ozone layer has already shrun by about four per cent in winter 
and one per cent in summer over the northern hemisphere from 64 to 30 
degrees north. This is about twice the depletion that computer models 
had predicted. 

It is estimated that if emissions of CFCs and halons continue to grow 
as in the past, the ozone layer will be depleted by about 20 per cent 
within the lifetimes of today's children. Just half this loss in the protec- 
tive shield, it has been estimated, would cause one and a half million 
extra deaths from skin cancer and five million extra cataracts in the 
United States alone. 


The Greenhouse Effect 
Yet the CFCs and halons are likely to do even greater damage than this, 
through there contribution to the Greenhouse Effect. Every molecule of 
CFCs 11 and 12 is more than 10,000 times ad effective at warming up the 
earth than a molecule of carbon dioxide. They are responsible for about 
20 per cent of the warming of the climate, and their contribution is rising. 
In addition, the destruction of ozone may itself perturb the earth's 
climate. The layer is affected differently at different heights. Generally 
speaking it is likely to get thinner about 25 km, with particularly large 
damage at about 40 km up. But levels of ozone may actually grow 
between about 20 km and ground level. The strata of the ozone layer will 
be grossly distorted, and this is likely to have great, but unknown, effects 
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on the composition of the world's climate. 

The discovery of the antarctic hole and the declining levels of 
ozone worldwide alerted scientists and governments to a global emer- 
gency. Fortunately, UNEP had been steadily building up a framework 
which has enabled it to coordinate international action. 


UNEP ACTS 


UNEP has been concerned with the protection of the ozone layer since its 
birth. Indeed, the issue was covered in the preparations for the Stockholm 
Conference on the Human Environment in 1972 — which led to the 
establishment of UNEP; the conference's ‘pollutants’ paper called for 
research on how human activities affected the “stratospheric transport 
and distribution of ozone". In June 1973, he Executive Director's ad- 
dress to the first session of UNEP's Governing Council cited damage to 
the ozone layer as a possible "outer limit" which humanity would be 
wise to respect; pollution that breached the limit, it added, “may endan- 
ger the continuance of human life on this planet". 

In those days, the threat from CFCs was not even suspected. Concern 
focused instead on the damage that might be done to the ozone layer by 
the hundreds of supersonic aircraft then expected to be in operation by 
the late 1980s, the frequent space shuttle flights foreseen at the time, and 
the release of nitrous oxide from fertilisers. By the mid 1970s all proved 
largely to be false alarms. 


Pressure for Control of CFCs 
But in the autumn of 1973 two scientists at the University of California 
at Berkeley began investigating the role of CFCs. Professor Sherwood 
Rowland and his young assistant Mario Molina, realising that all the 
long-lived CFCs ever released still remained in the atmosphere, decided 
to discover what happened to them. They soon worked out that the gases 
would drift unchanged up to the stratosphere and have a catastrophic 
effect on ozone — so great, indeed, that at first they did not believe their 
own calculations. The processes by which CFCs destroy ozone are now 
known to be much more complicated than the Californian scientists 
then envisaged (they suggested that two chemical reactions were in- 
volved, whereas some 200 have now been identified), but their basic 
thesis has been validated. 

At the time, however, theirs was a controversial hypothesis, and for 
years it was debated by scientists, and challenged by industry. However, 
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it grasped the public imagination and over the next three years, as the 
debate continued, pressue of control of CFCs steadily built up in the 
United States and other countries. 


'The Foundation for Action 

UNEP, meanwhile, was laying the foundations for international action. 
In April 1975, the third meeting of its Government Council backed a 
programme proposed by the Executive director on risks to the ozone 
layer. In January 1976, UNEP produced a paper outlining its strategy for 
addressing the issue. This included a review of existing scientific re- 
search and the identification of gaps in knowledge, a coherent programme 
of monitoring ozone, and the determination of long-range trends in ex- 
posure to ultraviolet radiation. UNEP's programme also called for “an 
examination of the need and justification for recommending any na- 
tional and international controls over the release of man-made chemi- 
cals". 

That April, the Governing Council decided to convene an interna- 
tional conference “to review all aspects of the ozone layer”, and accord- 
ingly expects from 32 countries meet the next March in Washington DC. 
They adopted the first international agreement on the issue, the “World 
Plan of action of the Ozone Layer", a detailed 21-point research plan 
covering the monitoring of ozone and solar radiation, the assessment of 
the effect of ozone depletion on human health, ecosystems and the cli- 
mate, and the development of ways of assessing the costs and benefits of 
control measures. UN agencies and international non-governmental or- 
ganisations (NGOs) took responsibility for specific parts of the programme, 
and UNEP was given “a broad coordinating and catalytic role". UNEP 
was asked to set up a Coordinating Committee on the Ozone Layer 
consisting of representatives of the agencies and NGOs, and of countries 
with major scientific programmes involved in the Action Plan. This met 
regularly and became the core of the international programme. Industry 
and NGO representatives remained fully involved in the subsequent ne- 
gotiations. 

By adopting the Action Plan, the conference delegates accepted that 
there was a potential problem, through its extent had yet to be deter- 
mined, and took action to get to grips with it. In the same spirit some 

‘countries soon took action to control CFCs. 


Ban on the Use of CFCs 
In May 1977, the United States announced that it was phasing out the use 
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of CFCs in aerosol cans apart from essential medical and other uses. 
Canada, Norway and Sweden later brought in similar bans. And in 1980 
the EEC agreed not to increase its capacity to produce CFCs 11 and 12 
and called for a 30 per cent cut in their use in spray cans by 1982. 

These initiatives, though useful, provided only a temporary respite. 
After falling for several years, emissions of CFCs 11 and 12 began in- 
creasing again at the start of the 1980s as non-aerosol uses, such as foam 
blowing and refrigeration, took over from the sprays. By 1984 emissions 
were back to their 1977 levels and increasing by five per cent a year. 
Since the EEC's capacity was far greater than its actual production, freez- 
ing it did little to reduce the growth of the industry. But the initiatives 
did reduce public pressure for controls for several years. The issue lost 
much of its momentum, previously concerned bodies lost interest, and 
UNEP was left to shoulder most of the responsibility for keeping the 
issue on the international agenda. 

UNEP's coordinating committee kept on meeting regularly and is- 
suing reports throughout the late 1970s. It was a difficult time, not least 
because means of assessing the effect of CFCs on the ozone layer were 
still in their infancy. As new research came in, estimates of the likely 
depletion fluctuated widely from year to year, and some people used the 
uncertainty to cast doubt on the whole hypothesis. But the scientists at 
the heart of asse$sment process remained convinced that there was a 
serious global problem, and the committee's reports continued to stress 
this even as the methods of assessment were being improved. Had UNEP 
faltered at this point the issue would have vanished from inernational 
consciousness and vital years of research and cooperation would have 
been lost. 


Convention for the Protection of the Ozone Layer 

In 1980 the coordinating committee was finally able to produce assess- 
ments of potential depletion in which it had good confidence. These 
showed that there was, indeed, a serious threat to human health and the 
well-being of the Planet. So UNEP moved into the next stage of its pro- 
gramme. In 1981 the Governing Council set up a working group to 
prepare a global framework convention for the protection of the ozone 
layer. This followed a successful formula which UNEP had originally 
between costal nations to conserve com- 
lved in principle to tackle a problem; 
ult task of agreeing protocols 


developed to secure agreements 
mon seas. First, a general treaty reso 
then the parties got down to the more diffic 
that established specific controls. 
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Even the first, relatively easy, step proved remarkably hard. The 
Convention for the Protection of the Ozone Layer, finally agree in Vienna 
in 1985, appears unexceptionable Nations agreed to take "appropriate 
measures ... to protect human health and the environment against ad- 
verse effects resulting or likely to result from human activities which 
modify or are likely to modify the ozone layer"; but the measures are 
unspecified. There is no mention of any substance that might harm the 
ozone, and CFCs only appear towards the end of the annex to the treaty, 
where they are mentioned as chemicals that should be monitored. The 
main thrust of the convention is ts encourage research, cooperation among 
countries and exchange of information. Even so it took four years to 
prepare and agree. Twenty nations signed it in Vinna, but most did not 
rush to ratify it. Nevertheless, it set an important precedent. For the first 
time nations agreed in principle to tackle a global environmental prob- 
lem before its effects were felt, or even scientifically proven. 


Need for Urgency 


As it happened, a scientific paper that would transform both scientific 
and political perceptions of the problem was awaiting publication while 
the delegates were meeting. It reported the work of Dr. Joe Farman and 
colleagues from the British Antarctic Survey. In October 1982, taking 
measurements from Halley Bay, they had noticed that much of the ozone 
overhead seemed to have disappeared. 

This seemed incredible: no-one had ever predicted ozone depletion 
on this scale. It seemed to be directly contradicted by published ozone 
measurements from the American weather satellite, Nimbus 7, which 
showed no trace of such a development. The scientists went back in 
October 1983 and 1984 and found even less ozone. With some courage, 
they wrote a paper reporting their discovery and sent it to the scientific 
magazine, Nature, it arrived in the journal's officers on Christmas Eve 
and was published the following May, less than two months after the 
Vienna conference. It caused a Scientific sensation. The NASA scientists 
looked again at their satellite data and found that Nimbus 7 had indeed 
been recording such ozone levels, but that their computers had been 
programmed to discard them automatically as spurious before they were 
ever seen by the human eye. Fortunately, the measurements had been 
stored and, when they were retrieved, the extent of the Antarctic ozone 
hole became clear. 

- At first the shock had little impact outside the scientific commu- 
nity. Progress towards international agreement on regulation to control 
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CFCs continued to be show. UNEP had filed to achieve agreement on a 
protocol at the Vienna meeting. But the meeting did ask Dr. Mostaga 
Tolba, UNEP's Executive Director, to convene another full-scale confer- 
ence to adopt a CFC protocol, if possible in 1987. 

UNEP set about the task with urgency. That May 1985, the Govern- 
ing Council set up a steering committee to prepare the protocol. It planned 
a rapid series of meetings to address the scientific aspects, the antici- 
pated effects of ozone depletion, costs and alternative control strategies 
— in effect constituted an international risk assessment. The Coordinat- 
ing Committee on the Ozone Layer met twice to summarize the latest 
scientific understanding of the issues and an ad hoc meeting of scientific 
experts met in London to develop a paper on scientific issues which 
policy-makers should be aware of in developing a protocol. A two-part 
workshop was called to consider what elements the protocol might con- 
tain. The first workshop session in Rome, in May 1986 — which exam- 
ined national production, use and trade statistics for CFCs — was a grave 
disappointment, characterised by bad temper and disagreement. But the 
second session in Leesburg, on the Virginian bank of the River Potomac 
that September, was a complete contrast — although it was addressing 
the far more difficult subject of looking at alternative ways of regulating 
the chemicals. The Leesburg meeting considered various options for 
controls, but took care not to contrast them or choose between them. In 
the friendly atmosphere important concessions were made, trust was 
built up, and for the first time an obvious international will to forge a 
Successful protocol emerged. 

UNEP then took a calculated risk by pressing ahead with three nego- 
tiating conferences in rapid succession. The negotiators met in Decem- 
ber 1986 and in February and April 1987, leaving only enough time 
between them to prepare the conference documents. Scientific opinion, 
made available to the conferences through the Coordinating Committee 
on the Ozone Layer, had hardened. Although the scientists were still 
unsure about the cause of the ozone hole, new evidence was confirming 
its existence, and this demanded a precautionary approach. The scien- 
tific consensus was clear; the release of CFCs and other potential ozone- 
destroying chemicals was subjecting the atmosphere to vast, uncon- 
trolled experiment — and unless emissions were reduced, severe deple- 
tion would eventually result. 

At first the negotiations failed to respond either to the scientific 
warnings or to the constructive spirit generated at Leesburg. The first two 
conferences could not agree either on which chemicals were to be regu- 
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Freeze on Consumption 
The heart of the treaty is a series of ever more stringent limits on CFC use. 
Each party must at least freeze its consumption of the five controlled 
CFCs — CFCs 11, 12, 113, 114 and 115 — at 1986 levels by July 1, 
1989. By mid — 1993 consumption must be no more than 80 per cent of 
1986 levels, and by mid-1996 it must be down to a half. The first of these 
cuts takes place automatically. The second is “semiautomatic”; it comes 
into effect unless two-thirds of the parties, representing at least two thirds 
of world consumption, decide otherwise on the basis of the best avail- 
able scientific and other evidence. 

Meanwhile consumption of the three halons — Halons 1211, 1301 
and 2402 — must be at least frozen at 1986 levels by February 1, 1992. 
These chemicals are much less widely then the CFCs, but global con- 
sumption has been growing even more rapidly: so their use may actually 
have to be cut heavily in 1992 to achieve a freeze at 1986 levels. 

Consumption is calculated by weighting the chemicals according 
to their power to destroy the ozone layer. They are all given figures 
corresponding to their relative “Ozone Depleting Potential” (ODP); CFCs 
11, 12 and 114 are weighted at 1 in the Protocol and the other values 
range from 0.6 for CFC 115 to 10 for Halon 1301. So, for example, each 
tonne consumed of CFC 11 is equivalent to 600 kg of CFC 115. The 
actual amounts of each chemical that a country consumes (that is its 
production plus its imports, minus what it exports) are multiplied by 
their ODPs and the resulting figure added together to give the total “con- 
sumption”, which has first to be frozen, then reduced. This gives vountried 
flexibility, while protecting the ozone; and country can decide to cut its 
use of any combination of the substances in meeting the targets set by 


the treaty. 


Cuts in Production 

The Protocol also binds countries to make similar cuts in the production 
of the chemicals, but gives them somewhat more latitude than over 
consumption levels. Production levels have to be frozen and cut in par- 
allel with consumption. But the treaty recognises that some countries 
will need some extra allowance, firstly to produce chemicals for devel- 
oping countries (which are treated rather differently under the agree- 
ment, see below), and secondly because the international industry will 
rationalise itself as it shrinks (as a factory in one country closes part of its 
production may be transferred to a plant in another nation). So any coun- 
try is allowed 10 per cent extra production on the CFC and halon freezes 
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at the first CFC cut, and a 15 per cent excess at the second and larger cut. 

No latitude is granted to any country which delays joining the treaty; 
it still has to observe the phase-down time table, giving a powerful in- 
Centive to nations to ratify quickly. 


Concessions 
Several groups of countries secured concessions to help them over par- 
ticular difficulties and to respect international equity. Countries with 
small CFC industries — producing less than 25,000 tonnes a year — are 
allowed to trade production excesses greater than those listed above with 
Other parties, provided their total combined production does not exceed 
the limits: this allows countries like Canada to rationalise their industry 
efficiently, without unnecessary closures. Centrally planned economies 
are allowed to include in their 1986 production levels the projected 
Output from facilities contracted before the agreement of the Protocol, 
Provided that they are completed by 1991 and do not raise the country's 
Consumption above 500 grams a head: this recognises that the Soviet 
nion, for example, has legally binding contracts to produce the chemi- 
Cals and export them to its trading partners. And the EEC is allowed to 
Teduce their consumption for all its member states together, provided all 
9f them are party to the treaty. m" 

The “(+ dem cd developing countries. Provided its yearly 
consumption of the chemicals is less than 300 grams a head e.g., less 
Jàn a quarter of US level), a developing country can delay implementa- 
tion of the Phase-down schedule for ten years, so as to meet its “basic 
domestic needs”. This recognises that developing countries may need to 
Increase their consumption as they develop, but still brings it under 
ng-term control, Developing countries that join the treaty are guaran- 
teed access to alternative substances and technology, and offered subsi- 
dies, aid, credit guarantees or insurance programmes for their use — an 
attractive inducement denied to non-parties. " . 
Much of the teeth of the treaty is in its trade provisions. All parties 
must ban imports of the bulk chemicals from non-parties by the begin- 
ning of 19906, anq effectively do the same for imports of products con- 
taining the chemicals within another three years. Meanwhile, develop- 
mg countries enjoying the ten years delay in implementation must not 
Export the chemicals to non-parties from the start of 1993. Taken to- 
Sether, these Stringent restrictions m trade provide a strong incentive to 
Countries to join the treaty or lose their markets and supplies. 
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Monitoring Effectiveness 

Equally important, the treaty binds the parties to examine the effective- 
ness of the control measures in 1990 and every four years afterwards on 
the basis of expert assessments of scientific, environmental, economic 
and technical information. This allows the treaty to be tightened without 
complete renegotiation. The parties have already decided to speed up 
the assessment process and a review of the current information has be- 
gun. 

The treaty does not go as far as to agree the virtual elimination of the 
chemicals sought by some countries. Nor does it fulfil the 85 per cent in 
emissions of the chemicals that most scientists say is necessary to pro- 
tect the atmosphere. But it goes very much further than many important 
countries were prepared to accept even a few months either. And it makes 
it possible for developing countries to join the system of controls; espe- 
cially important because certain developing countries with large popula- 
tions could effectively negate the impact of the treaty if they develop 
unrestricted production and consumption of the chemicals. 

If both developed and developing countries observe the treaty — 
computer models predicted at the time — it would stabilise depletion of 
the ozone layer at a few per cent during the first decade of the next 
century; without it massive depletion would develop. In human terms 
the treaty would prevent 1,860,000 deaths from skin cancer and 38 mil- 
lion cataracts among people born before the year 2075. It would also cut 
the contribution of CFCs to global warming by about a third. 

The treaty is only a first step. It will not repair the damage to the 
earth's atmosphere or close the ozone hole. For the greater cuts will be 
needed. But, following the success of the Protocol, international opinion 
is already swinging rapidly behind tougher measures, and use of the 
chemicals is being reduced even faster then the treaty requires. 


THE FOLLOW-UP 


Continuing Vigilance 

Even as the delegates to the Montreal conference were hammering out 
the details of the Protocol, a remarkable scientific experiment was taking 
place at the other end of the Americas. One Hundred and fifty scientists 
and support staff from 19 organisations were working together from Punta 
Arenas in Chile — the world's southernmost city — to resolve the mys- 
tery of the Antarctic ozone hole. The Airborne Antarctic Ozone Experi- 
ment centred around two aircraft, packed with scientific instrumentation 
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—— a converted DC 8 airliner with a team of scientists abroad, and a one- 
man single-engined ER-2, an upgraded version of the U2 spy plane, 
which could fly 20 km up into the stratosphere. In August and September 
1987, both planes flow 12 missions — a total of 1,75,000 km — into the 
area of the ozone hole. Until then, the suspicion that CFC's were prima- 
rily responsible for the hole was just the most likely theory among many. 
But the direct measurements taken by the airborne experiment proved 
the chemicals, guilt beyond reasonable doubt. 

Two weeks to the day after the first signing of the Montreal Protocol, 
the researchers announced their preliminary conclusions: they were pub- 
lished in full in April, 1988. Within two and a half years of the publica- 
tion of the first paper reporting the hole, the world's scientists had unrav- 
eled the complex meteorology and chemistry of the Antarctic strato- 
Sphere and worked out what was causing it — an extraordinary scientific 
achievement. 

There was further disturbing evidence to come. In March 1988, an- 
other massive study convincingly demonstrated, for the first time, that 
the ozone layer is being destroyed on a global scale. NASA's Ozone 
Trends Panel brought together more than 100 scientists from ten coun- 
tries to reanalyse and interpret almost all the measurements ever taken of 
ozone levels. The panel concluded that the ozone layer has decreased by 
about one per cent in summer and four per cent in winter between 64 and 
30 degrees north — the area of the world (outside Antarctica) where the 
most reliable data is available. Alarmingly, this is about double the 
depletion predicted by computer models. And the study also reported a 
year-round depletion of five per cent at all latitudes south of 60 degrees 
S, which the models had failed to predict. 

The existence of the Antarctic ozone hole and the confirmation that 
man-made chemicals were responsible naturally raised fears that a simi- 
lar event could occur in the Arctic springtime. A re-examination of ozone 
Observations from the northern hemisphere by the Ozone Trends Panel 
had, in 1988, indicated ozone losses greater than had been predicted 
between latitudes 30 and 64 degrees north particularly in the winter 
months, 

. lt was now essential to determine if there were Artic ozone losses 
Similar to those observed over the South Pole and if so, were chlorofluo- 
Tocarbons the cause. 

An international Airborne Arctic Stratospheric Expedition was 
mounted from January 3, 1989 to February 15, 1989 involving more 
than ene hundred scientists and using an ER2 and a DC8 aircraft. 
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The results obtained confirmed the gloomiest predictions. Chlorine 
monoxide, the active ozone depleting radical formed by the decomposi- 
tion of CFCs in the stratosphere, was found to be present in the Arctic 
stratosphere in amounts of up to fifty times the natural level. The special 
physical and chemical conditions for ozone destruction including the 
presence of polar stratospheric clouds were consistent with the situation 
found over Antarctica in 1987 immediately prior to the opening of the 
ozone hole. 

No loss in ozone was observed 


during the mission but the scientists 
concluded that the atmosphere was 


observed abundance of ozone- 
the need for tougher regulato 
fragile atmosphere is to be saved. 


i a together, these studies demonstrated that the Montreal Proto- 
col does 
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endangered the entire delicate package. So it pressed ahead with secur- 
ing enough ratifications to bring the Protocol into effect on schedule, 
and accelerated the reassessment procedures laid down in the treaty. 


New Initiatives 

Meanwhile the treaty created a dynamic of its own, because its very 
existence served notice that international tolerance of the chemicals 
would not last long. Governments, industries and consumers all took 
rapid initiatives to better the Protocol's requirements, even before it came 
into force. 

In June 1988, Sweden became the first country to legislate a phase- 
out of CFCs: consumption will be cut in half by 1991 and virtually 
eliminated by the end of 1994. Finland, the Netherlands and Norway 
have all said that they intend to reduce CFC use faster than the Protocol 
requires. The United States Environmental Protection Agency has called 
for a complete phasc-out and the Japanese Government has indicated 
that it wili help finance the search for safe substitutes. And the United 
Kingdom, one of the more sceptical developed countries in the pre- 
Montreal negotiations, has announced that it will halve consumption by 
the end of 1989 and reduce it by 85 per cent “as soon as possible". This 
followed a personal commitment to the issue by Prime Minister Marga- 
ret Thatcher who, together with UNEP, called a special conference in 
London in March 1989 to mobilise international will for further reduc- 
tions. 

Industry has moved even faster. Voluntary 90 per cent cutbacks in 
the use of CFCs in propellants have been announced by industry in 
Belgium, the Federal Republic of Germany, the Netherlands, Switzer- 
land and the United Kingdom, while the Soviet Union has said it intends 
to stop using them by 1993. The United States food packaging industry, 
comprising some 100 companies, voluntarily abandoned CFCs in De- 
cember 1988. Meanwhile Dupont, Allied Corporation, Pennwalt Corpo- 
ration and ICI Americas — which account for 85 per cent of US CFC — 
production — have announced that they plan to phase out manufacture 
of all CFCs controlled by the Montreal Protocol. 


Incentive for Change 

A race has begun to find substitute chemicals that do not damage the 
ozone layer. Companies estimate they may spend $5 billion over the 
next decade in developing and producing these alternatives. But the new 
chemicals must not pose unacceptable threats either to the world's sys- 
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tems or to human health. Remarkably, 14 chemical companies from the 
United States, Europe, Japan and South Korea have agreed to pool their 
resources to test the safety of proposed substitutes, thus speeding up the 
process. Just as important, companies are also concentrating on recover- 
ing and recycling CFCs so as to re-use them instead of releasing them to 
the atmosphere. Companies in Switzerland and the United Kingdom 
have developed technologies that can recover 8-90 per cent of the CFCs 
used in foam blowing; computer companies in the Federal Republic of 
Germany and the United States are recovering 70-90 per cent of the CFCs 
they use for clearing; and several towns in the Federal Republic have 
begun collecting discarded household refrigerators to stop the CFCs in 
them from escaping to the atmosphere. Recycling and conservation also 
offer one of the best short-term prospects for controlling the use of halons. 

Part of all this activity has been stimulated by the scientific findings 
on ozone depletion. Part has been forced by public pressure; consumers 
have threatened boycotts of CFCs and major retail chains have discour- 
aged products that contain them, But perhaps the most important factor 
of all has been the appreciation that new markets are developing for 
ozone-friendly substances. This strong commercial incentive for change 
would not have emerged if the Montreal Protocol had not clearly sig- 
nalled that the end was in sight for CFCs. 

International regulation and voluntary restrain are interreacting. The 
treaty has stimulated voluntary cutbacks that go far beyond its provi- 
sions, and these, in turn, make it easier to tighten international controls. 
The Montreal Protocol was the Prerequisite for action. Though only a 


first step, as was realised at the time, it is proving, indeed, to be a giant 
step for all mankind. 
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DOCUMENT — 9 
Rio Declaration on Environment and Development Preamble 
The United Nations Conference on Environment and Development. 


Having met at Rio de Janeiro from 3 to 14 June 1992. 

Reaffirming the Declaration of the United Nations Conference on 
the Human Environment, adopted at Stockholm on 16 June 1972, and 
seeking to build upon it. . 

With the goal of establishing a new and equitable global partnership 
through the creation of new levels of cooperation among States, key 
Sectors of societies and people. 

Working towards international agreements which respect the inter- 
ests of all and protect the integrity of the global environmental and 
developmental system. 


Recognising the integral and interdependent nature of the Earth, our 
home. 


Proclaims that: 


PRINCIPLE 1 


Human beings are at the centre of concerns for sustainable development. 


They are entitled to a healthy and productive life in harmony with na- 
ture. 


PRINCIPLE 2 


States have, in accordance with the Charter of the United Nations and the 
principles of international law, he sovereign right to exploit their own 
Tesources pursuant to their own environmental and development poli- 
cies, and the responsibility to ensure that activities within their jurisdic- 
tion or control do not cause damage to the environment of other States or 
of areas beyond the limits of national jurisdiction. 


PRINCIPLE 3 


The right to development must be fulfilled so as to equitably meet de- 
velopment and environmental needs of present and future generations. 
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In order to achieve sustainable development, environmental protection 
shall constitute an integral part of the development process and cannot 
be considered in isolation from it. 


PRINCIPLE 5 


All States and all people shall cooperate in the essential task of eradicat- 
ing poverty as an indispensable Tequirement for sustainable develop- 
ment, in order to decrease the disparities in standards of living and better 
meet the needs of the majority of the people of the world. 


PRINCIPLE 6 


The special situation and needs of developing countries, particularly the 
least developed and those most environmentally vulnerable, shall be 
given special priority. International actions in the field of environment 
and development should also address the interests and needs of all coun- 
tries. 


PRINCIPLE 7 


States shall cooperate in a spirit of global partnership to conserve, pro- 
tect and restore the health and integrity of the Earth's ecosystem. In view 
of the different contributions to global environmental degradation. States 
have common but differentiated responsibilities. The developed coun- 
tries acknowledge the responsibility that they bear in the international 
pursuit of sustainable development in view of the pressures their societ- 
ies place on the global environment and of the technologies and finan- 
cial resources they command. 


PRINCIPLE 8 


To achieve sustainable development and a higher quality of life for all 
people, States should reduce and eliminate unsustainable patterns of 


production and consumption and promote appropriate demographic poli- 
cies. 
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PRINCIPLE9 


States should cooperate to strengthen endogenous capacity-building for 
sustainable development by improving scientific understanding through 
exchanges of scientific and technological knowledge, and by enhancing 
the development, adaptation, diffusion and transfer of technologies, in- 
cluding new and innovative technologies. 


PRINCIPLE 10 


Environmental issues are best handled with the participation of all con- 
cerned citizens, at the relevant level. At the national level, each indi- 
vidual shall have appropriate access to information concerning the envi- 
ronment that is held by public authorities, including information on 
hazardous materials and activities in their communities, and the oppor- 
tunity to participate in decision-making processes. States shall facilitate 
and encourage public awareness and participation by making informa- 
tion widely available. Effective access to judicial and administrative 
proceedings, including redress and remedy; shall be provided. 


PRINCIPLE 11 


States shall enact effective environmental legislation. Environmental 
standards, management objectives and priorities should reflect the envi- 
ronmental and developmental context to which they apply. Standards 
applied by some countries may be inappropriate and of unwarranted 


economic and social cost to other countries, in particular developing 
countries. 


PRINCIPLE 12 


States should cooperate to promote a supportive and open international 
economic system that would lead to economic growth and sustainable 
development in all countries, to better address the problems of environ- 
mental degradation. Trade policy measures for environmental purposes 
should not constitute a means of arbitrary or unjustifiable discrimina- 
tion or a disguised restriction on international trade. Unilateral actions to 
deal with environmental challenges outside the jurisdiction of the im- 
porting country should be avoided. Environmental measures addressing 
transboundary or global environmental problems should, as far as pos- 
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sible, be based on an international consensus. 
PRINCIPLE 13 


States shall develop national law regarding liability and compensation 
for the victims of pollution and other environmental damage. States 
shall also cooperate in an expeditious and more determined manner to 
develop further international law regarding liability and compensation 
for adverse effects of environmental damage caused by activities within 
their jurisdiction or control to areas beyond their jurisdiction. 


PRINCIPLE 14 


States should effectively cooperate to discourage or prevent the reloca- 


tion and transfer to other States of any activities and substances that 


cause severe environmental degradation or are found to be harmful to 
human health. 


PRINCIPLE 15 
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PRINCIPLE 18 


States shall immediately notify other States of any natural disasters or 
other emergencies that are likely to produce sudden harmful effects on 
the environment of those States. Every effort shall be made by the interna- 
tional community to hselp States so afflicted. 


PRINCIPLE 19 


States shall provide prior and timely notification and relevant informa- 
tion to potentially affected States on activities that may have a signifi- 
cant adverse transboundary environmental effect and shall consult with 
those States at an early stage and in good faith. 


PRINCIPLE 20 


Women have a vital role in environmental management and develop- 
ment. Their full participation is therefore essential to achieve sustain- 


able development. 
PRINCIPLE 21 


youth of the world should be 


The creativity, ideals and courage of the 
der to achieve sustainable 


mobilized to forge a global partnership in or 
development and ensure a better future for all. 


PRINCIPLE 22 


Indigenous people and their communities, and other local communities, 
have a vital role in environmental management and development be- 
cause of their knowledge and traditional practices. States should recog- 
‘nize and duly support their identity, culture and interests and enable 
their effective participation in the achievement of sustainable develop- 


ment. 


PRINCIPLE 23 


The environment and natural resources of people under oppression, We 
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nation and occupation shall be protected. 
PRINCIPLE 24 


Warfare is inherently destructive of sustainable development. States shall 
therefore respect international law providing protection for the environ- 


ment in times of armed conflict and cooperate in its further develop- 
ment, as necessary. 


PRINCIPLE 25 
Peace, development and environmental protection are interdependent 
and indivisible. 

PRINCIPLE 26 


States shall resolve all their environmental disputes peacefully and by 
appropriate means in accordance with the Charter of the United Nations. 


PRINCIPLE 27 


States and people shall Cooperate in good faith and in a spirit of partner- 
ship in the fulfillment of the principles embodied in this Declaration and 
in the further development of international law in the field of sustainable 
development. 
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DOCUMENT — 10 


United Nations Framework Convention on Climate Change 


The Parties to this Convention 
Acknowledging that change in the Earth's climate and its adverse effects 
are a common concern of humankind. 

Concerned that human activities have been substantially increasing 
the atmospheric concentrations of greenhouse gases, that these increases 
enhance the natural greenhouse effect, and that this will result on aver- 
age in an additional warming of the Earth's surface and atmosphere and 
may adversely affect natural ecosystems and humankind. 

Noting that the largest share of historical and current global emis- 
sions of greenhouse gases has originated m developed countries, that per 
capita emissions in developing countries are still relavitely LON and that, 
the share of global emissions originating in developing countries will 
grow to meet their social and development needs. 

Aware of the role and importance in terrestrial and marine ecosys- 
tems of sinks and reservoirs of greenhouse gases. 

Noting that there are many uncertainties in predictions of climate 
change, particularly with regard to the timing, magnitude and regional 
patterns thereof. 

Acknowledging that the global nature of climate change calls for 
the widest possible cooperation by all countries and their participation 
in an effective and appropriate international response, in accordance 
with their common but differentiated responsibilities and respective ca- 
pabilities and their social and economic conditions. 

m Recalling the pertinent provision of the Declaration of the United 
> ae on the Human Environment, adopted at Stockholm 
Recalling also that States have, in accordance with the Charter of th 
United Nations and principles of international law, the sovereign right in 
exploit their own resources pursuant to their own dum sid 
developmental policies, and the responsibility to ensure that activities 
within their jurisdiction or control do not cause damage to the environ 
2n of other. States or of areas beyond the limits of national jurisdic- 


Reaffirming the principle of i 
f sovereignty of States in i i 
cooperation to address climate change. ERa 
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Recognizing the States should enact effective environmental legis- 
lation, that environmental standards, management objectives and pri- 
orities should reflect the environmental and developmental context to 
which they apply, and that standards applied by sore countries may be 
inappropriate and ofunwarranted economic and social ‘cost to other coun- 

ies, i icular developing countries 
i Rn Pes mde General Assembly resolution 44/228 of 
22 December 1989 on the United Nations Conference on Environment 
and Development, and resolutions 43/53 of 6 December 1988, 44/207 of 
22 December 1989, 45/212 of 21 December 1990 and 46/169 of 19 


December 1991 on protection of global climate for present and future 
generations of mankind. 


gramme and other organs, organiza 
tions system, as well as other intern: 


ies, to the exchange of results of sci 
of research. 


Recognizing that steps re 


tions and bodies of the United Na- 
ational and intergovernmental bod- 
entific research and the coordination 


quired to understand and address climate 
change will be environmentally, Socially and economically most effec- 
tive if they are based on relevant Scientific, technical and economic 


Considerations and continually reevaluated in the light of new findings 
in these areas, 


: Recognizing that various actions to address climate change can be 
justified economically in their own right and can also help in solving 
other environmental problems. i 


Recognizing also the need for developed countries to take immedi- 
ate action in a flexible manner on the basis of clear priorities, as a first 
step towards comprehensive response strategies at the global, national 
and, where agreed, regional levels that take into account all gétentute 
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gases, with due consideration of their relative contributions to the en- 
hancement of the greenhouse effect. 

Recognizing further that low-lying and other small island countries, 
countries with low-lying coastal, arid and semi-arid areas or areas liable 
to floods, drought and desertification and developing countries with 
fragile mountainous ecosystems are particularly vulnerable to the ad- 
verse effects of climate change. 

Recognizing the special difficulties of those countries, especially 
developing countries, whose economies are particularly dependent on 
fossil fuel production, use and exportation, as a consequences of action 
taken on limiting greenhouse gas emissions. 

Affirming that responses to climate change should be coordinated 
with social and economic development in an integrated manner with a 
view to avoiding adverse impacts on the latter, taking into full account 
the legitimate priority needs of developing countries for the achieve- 
ment of sustained economic growth and the eradication of poverty. 

Recognizing that all countries, especially developing countries need 
access to resources required to achieve sustainable social and economic 
development and that, in order for developing countries to progress to- 
wards that goal, their energy consumption will need to grow taking into 
account the possibilities for achieving greater energy efficiency and for 
controlling greenhouse gas emissions in general, including through the 
application of new technologies on terms which make such an applica- 
tion economically and socially beneficial. 

Determined to protect the climate system for present and future 
generations. 

Have agreed as follows: 


ARTICLE! 
DEFINITIONS* 
* Titles of articles are include solely to assist the reader. 


For the purposes of this Convention: 
1. *Adverse effects of climate change" means changes in the physical 
environment or biota resulting from climate change which have signifi- 


cant deleterious effects on the composition, resilience or productivity of 


natural and managed ecosystems or on the operation of socio-economic 


systems or on human health and welfare. 
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2. "Climate change" means a change of climate which is attributed 
directly or indirectly to human activity that alters the composition of the 
global atmosphere and which is in addition to natural climate variability 
observed over comparable time periods. 

3. "Climate system" means the totality of the atmosphere, hydro- 
sphere, biosphere and geosphere and their interactions. 

4. "Emissions" means the release of greenhouse gases and/or their 
precursors into the atmosphere over a specified area and period of time. 

5. "Greenhouse gases" means those gaseous constituents of the at- 
mosphere, both natural and anthropogenic, that absorb and re-emit infra- 
red radiation. 

6. "Regional economic integration organization" means an organi- 
zation constituted by sovereign States of a given regions which has com- 
petence in respect of matters governed by this Convention or its proto- 
cols and has been duly authorized, in accordance with its internal proce- 
dures, to sign, ratify, accept, approve or accede to the instruments con- 
cerned. 

7. “Reservoir” means a component or components of the climate sys- 
tem where a greenhouse gas or a precursor of a greenhouse gas is stored. 

8. "Sink" means any process, activity or mechanism which removes a 
greenhouse gas, an aerosol or a precursor of a greenhouse gas from the 
atmosphere. 

9. "Source" means any process or activity which releases a green- 


house gas, an aerosol or a precursor of a greenhouse gas into the atmo- 
sphere. 


ARTICLE 2 
OBJECTIVE 


The ultimate objective of this Convention and any related legal instru- 
ments that the Conference of the Parties may adopt is to achieve, in 
accordance with the relevant provisions of the Convention, stabilization 
of greenhouse gas concentrations in the atmosphere at a level that would 
prevent dangerous anthropogenic interference with the climate system. 
Such a level should be achieved within a time frame sufficient to allow 
Ecosystems to adapt naturally to climate change, to ensure that food 


Production is not threatened and to enable economic development to 
Proceed in a sustainable manner. 
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ARTICLE 3 
PRINCIPLES 


In their actions to achieve the objective of the Convention and to imple- 
ment its provisions, the Parties shall be guided, inter alia, by the follow- 
ing: 

1. The Parties should protect the climate system for the benefit of 
present and future generations of humankind, on the basis of equity and 
in accordance with their common but differentiated responsibilities and 
respective capabilities. Accordingly, the developed country Parties should 
take the lead in combating climate change and the adverse effects thereof. 

2. The specific needs and special circumstances of developing coun- 
try Parties, especially those that are particularly vulnerable to the ad- 
verse effects of climate change, and of those Parties, especially develop- 
ing country Parties, that would have to bear a disproportionate or abnor- 
mal burden under the Convention, should be given full consideration. 

3. The Parties should take precautionary measures to anticipate, 
prevent or minimize the causes of climate change and mitigate its ad- 
verse effects. Where there are threats of serious or irreversible damage, 
lack of full scientific certainty should not be used as a reason for post- 
poning such measures, taking into account that policies and measures to 
deal with climate change should be cost-effective so as to ensure global 
benefit at the lowest possible cost. To achieve this, such policies and 
measures should take into account different socio-economic contexts, 
be comprehensive, cover all relevant sources, sinks and reservoirs of 
greenhouse gases and adaptation, and comprise all economic sectors. 
Efforts to address climate change may be carried out cooperatively by 
interested Parties. 

4. The Parties have a right to, and should, promote sustainable de- 
velopment. Policies and measures to protect the climate system against 
human-induced change should be appropriate for the specific condi- 
tions of each Party and should be integrated with national development 
programmes, taking into account that economic development is essen- 
tial for adopting measures to address climate change. 

5. The Parties should cooperate to promote a supportive and open 
international economic system that would lead to sustainable economic 
growth and development in all Parties, particularly developing country 
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Parties, thus enabling them better to address the problems of climate 
change. Measures taken to combat climate change, including unilateral 
ones, should not constitute a means of arbitrary or unjustifiable discrimi- 
nation or a disguised restriction on international trade. 


ARTICLE 4 
COMMITMENTS 


1. All Parties, taking into account their common but differentiated re- 
sponsibilities and their specific national and regional development pri- 
orities objectives and circumstances, shall: 

(a) Develop, periodically update, publish and make available to the 
Conference of the Parties, in accordance with Article 12, national 
inventories of anthropogenic emissions by sources and removals 
by sinks of all greenhouse gases not controlled by the Montreal 
Protocol, using comparable methodologies to be agreed upon by 
the Conference of the Parties. 

(b) Formulate, implement, publish and regularly update national and, 
where appropriate, regional programmes containing measures to 
mitigate climate change by addressing anthropogenic emissions 
by sources and removals by sinks of all greenhouse gases not con- 
trolled by the Montreal Protocol, and measures to facilitate ad- 
equate adaptation to climate change; 

(c) Promote and cooperate in the development, application and diffu- 
sion, including transfer, of technologies, practices and processes 
that control, reduce or prevent anthropogenic emissions of green- 
house gases not controlled by the Montreal Protocol in all relevant 
sectors, including the energy, transport, agriculture, forestry and 
waste management sectors; 

(d) Promote sustainable management, and promote and cooperate in 
the conservation and enhancement, as appropriate, of sinks and 
reservoirs of all greenhouse Bases not controlled by the Montreal 
Protocol, including biomass, forests and oceans as well as other 
terrestrial, coastal and marine ecosystems; 

(e) Cooperate in preparing for adaptation to the impacts of climate 
change; develop and elaborate appropriate and integrated plans 
for coastal zone management, water resources and agriculture, and 
for the protection and rehabilitation of areas, particularly in Africa, 
affected by drought and desertification, as well as floods; 
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(f) Take climate change considerations into account, to the extent fea- 
sible, in their relevant social, economic and environmental policies 
and actions, and employ appropriate methods, for example impact 
assessments, formulated and determined nationally, with a view to 
minimizing adverse effects on the economy, on public health and on 
the quality of the environment, of projects or measures undertaken 
by them to mitigate or adapt to climate change; 

(g) Promote and cooperate in scientific, technological, technical, socio- 
economic and other research, systematic observation and devel- 
opment of data archives related to the climate system and intended 
to further the under-standing and to reduce or eliminate the re- 
maining uncertainties regarding the causes, effects, magnitude and 
timing of climate change and the economic and social conse- 
quences of various response strategies; 

(h) Promote and cooperate in the full, open and prompt exchange of 
relevant scientific, technological, technical, socio-economic and 
legal information related to the climate system and climate change, 
and to the economic and social consequences of various response 
strategies; 

(i) Promote and cooperate in education, training and public aware- 
ness related to climate change and encourage the widest participa- 
tion in this process, including that of non-governmental organiza- 
tions; and 

G) Communicate to the Conference of the Parties information related 
to implementation, in accordance with Article 12. 

2. The developed country Parties and other Parties included in an- 
nex I commit themselves specifically as provided for in the following: 

(a) Each of these Parties shall adopt national! policies and take corre- 
sponding measures on the mitigation of climate change, by limit- 
ing its anthropogenic emissions of greenhouse gases and protect- 
ing and enhancing its greenhouse gas sinks and reservoirs. These 
policies and measures will demonstrate that developed countries 
are taking the lead in modifying longer-term trends in anthropo- 
genic emissions consistent with the objective of the Convention, 
recognizing that the return by the end of the present decade to 
earlier levels of anthropogenic emissions of carbon dioxide and 
other greenhouse gases not controlled by the Montreal Protocol 
would contribute to such modification and taking into account 
the differences in these Parties' starting points and approaches, 
economic structures and resource bases, the need to maintain strong 
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and sustainable economic growth, available technologies and other 
individual circumstances, as well as the need for equitable and 
appropriate contributions by each of these Parties to the global 
effort regarding that objective. These Parties may implement such 
policies and measures jointly with other Parties and may assist 
other Parties in contributing to the achievement of the objective of 
the Convention and, in particular, that of this subparagraph; 

In order to promote progress to this end, each of these Parties shall 
communicate, within six months of the entry into force of the 
Convention for it and periodically thereafter, and in accordance 
with Article 12, detailed information on its policies and measures 
referred to in subparagraph (a) above, as well as on its resulting 
projected anthropogenic emissions by sources and removals by 
sinks of greenhouse gases not controlled by the Montreal Protocol 
for the period referred to in subparagraph (a), with the aim of re- 
turning individually or jointly to their 1990 level of these anthro- 
pogenic emissions of carbon dioxide and other greenhouse gases 
not controlled by the Montreal Protocol. This information will be 
reviewed by the Conference of the Parties, at its first session and 
periodically thereafter, in accordance with Article 7; 

Calculations of emissions by sources and removals by sinks of 
greenhouse gases for the purposes of. subparagraph (b) above should 
take into account the best available scientific knowledge, includ- 
ing of the effective capacity of sinks and the respective contribu- 
tions of such gases to climate change. The Conference of the Par- 
ties shall consider and agree on methodologies for these calcula- 
tions at its first session and review them regularly thereafter. 

The Conference of the Parties Shall, at its first session, review the 
adequacy of subparagraphs (a) and (b) above. Such review shall be 
carried out in the light of the best available scientific information 
and assessment on climate change and its impacts, as well as rel- 
evant technical, social and economic information. Based on this 
review, the Conference of the Parties shall take appropriate action, 
which may include the adoption of amendments to the commit- 
ments in subparagraphs (a) and (b) above. The Conference of the 
Parties, at its first session, shall also take decisions regarding crite- 
ria for joint implementation as indicated in subparagraph (a) above. 
A second review of subparagraphs (a) and (b) shall take place not 
later than 31 December 1998, and thereafter at regular intervals de- 
termined by the Conference of the Parties, until the objective of the 
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Convention is met; 

(e) Each of these Parties shall: 

(i) coordinate as appropriate with other such Parties, relevant eco- 
nomic and administrative instruments developed to achieve 
the objective of the Convention; and 

(ii) identify and periodically review its own policies and practices 
which encourage activities that lead to greater levels of anthro- 
pogenic emissions of greenhouse gases not controlled by the 
Montreal Protocol than would otherwise occur; 

(f) The Conference of the Parties shall review, not later than 31 De- 
cember 1998, available information with a view to taking deci- 
sions regarding such amendments to the lists in annexes I and II as 
may be appropriate, with the approval of the Party concerned; 

(g) Any Party included in annex I may, in its instrument of ratifica- 
tion, acceptance, approval or accession, or at any time thereafter, 
notify the Depositary that it intends to be bound by subparagraphs 
(a) and (b) above. The Depositary shall inform the other signato- 
ries and Parties of any such notification. 

3. The developed country Parties and other developed Parties in- 
cluded in annex II shall provide new and additional financial resources 
to meet the agreed full costs incurred by developing country Parties in 
complying with their obligations under Article 12, paragraph 1. They 
shall also provide such financial resources, including for the transfer to 
technology, needed by the developing country Parties to meet the agreed 
full incremental costs of implementing measures that are covered by 
paragraph 1 of this Article and that are agreed between a developing 
country Party and the international entity or entities referred to in Article 
11, in accordance with that Article. The implementation of these com- 
mitments shall take into account the need for adequacy and predictabil- 
ity in the flow of founds and the importance of appropriate burden shar- 
ing among the developed country Parties. 

4. The developed country Parties and other developed Parties in- 
cluded in annex II shall also assist the developing country Parties that are 
particularly vulnerable to the adverse effects of climate change in meet- 
ing costs of adoption of those adverse effects. 

5. The developed country Parties and other developed Parties in- 
cluded in annex II shall take all practicable steps to promote, facilitate 
and finance, as appropriate, the transfer of, or access to, environmentally 
sound technologies and know-how to other Parties, particularly develop- 
ing country Parties, to enable them to implement the provisions of the 
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Convention. In this process, the developed country Parties shall eroi 
the development and enhancement of endogenous capacities and tec = 
nologies of developing country Parties. Other Parties and er O 
in a position to do so may also assist in facilitating the transfer of suc 
technologies. 

6. In the implementation of their commitments under paragraph 2 
above, a certain degree of flexibility shall be allowed by the Conference 
of the Parties to the Parties included in annex I undergoing the process of 
transition to a market economy, in order to enhance the ability of these 
Parties to address climate change, including with regard to the historical 
level of anthropogenic emissions of greenhouse gases not controlled by 
the Montreal Protocol chosen as a reference. 

7. The extent to which developing country Parties will effectively 
implement their commitments under the Convention will depend on the 
effective implementation by developed country Parties of their commit- 
ments under the Convention related to financial resources and transfer of 
technology and will take fully into account that economic and social 
development and poverty eradication are the first and overriding priori- 
ties of the developing country Parties. 

8. In the implementation of the commitments in this Article, the 
Parties shall give full consideration to what actions are necessary under 
the Convention, including actions related to funding, insurance and the 
transfer of technology, to meet the specific needs and concerns of devel- 
oping country Parties arising from the adverse effects of climate change 
and/or the impact of the implementation of. response measures, especially 
on: 

(a) Small island countries; 

(b) Countries with low-laying coastal areas; 

(c) Countries with arid and semi-arid areas, forested areas and areas 
liable to forest decay; 

(d) Countries with. areas 

(e) Countries with areas 

(f) Countries with areas 


tainous ecosystems; 

(b) Countries whose economies are highly dependent on income gen- 
erated from the production, Processing and export, and/or on con- 
meum of fossil fuels and associated energy-intensive products; 
an 


(i) Land-locked and transit countries, 


Convention on Climate Change 457 


Further, the Conference of the Parties may take actions, as appropri- 
ate, with respect to this paragraph. 

9. The Parties shall take full account of the specific needs and spe- 
cial situations of the least developed countries in their actions with re- 
gard to funding and transfer of technology. 

10. The Parties shall, in accordance with Article 10, take into consid- 
eration in the implementation of the commitments of the Convention 
the situation of Parties, particularly developing country Parties, with 
economies that are vulnerable to the adverse effects of the implementa- 
tion of measures to respond to climate change. This applies notably to 
Parties with economies that are highly dependent on income generated 
from the production, processing and export, and/or consumption of fos- 
sil fuels and associated energy-intensive products and/or the use of fossil 
fuels for which such Parties have serious difficulties in switching to alter- 
natives. 


ARTICLE 5 


RESEARCH AND SYSTEMATIC OBSERVATION 
In carrying out their commitments under Article 4, paragraph 1(g), the 
Parties shall: 

(a) Support and further develop, as appropriate, international and in- 
tergovernmental programmes and networks or organizations aimed 
at defining, conducting, assessing and financing research, data 
collection and systematic observation, taking into account the 
need to minimize duplication of effort; 

(b) Support international and intergovernmental efforts to strengthen 
Systematic observation and national scientific and technical re- 

search capacities and capabilities, particularly in developing coun- 
to, and the exchange of, data and 


tries, and to promote access e data ar 
analyses thereof obtained from areas beyond national jurisdic- 


tion; and . 
(c) Take into account the particular concerns and needs of developing 

countries and cooperate in improving their endogenous capacities 
and capabilities to participate in the efforts referred to in subpara- 
graphs (a) and (b) above. 
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ARTICLE 6 


EDUCATION, TRAINING AND PUBLIC AWARENESS 


In carrying out their commitments under Article 4, paragraph l (i), the 
Parties shall: os 
(a) Promote and facilitate at the national and, as appropriate, 
gional and regional levels, and in accordance with janona 
laws and regulations, and within their respective capacities: 
(i) the development and implementation of educational and pub- 
lic awareness programmes on climatic change and its effects; 
(ii) public access to information on climate chance and its effects; 
(iii) public participation in addressing climate change and its ef- 
fects and developing adequate responses; and 
(iv) training of Scientific, technical and managerial personnel. 
(b) Cooperate in and promote, at the international level, and, where 
appropriate, using existing bodies: 
(i) the development and exchan 
ness material on climate change and its effects; and 
(i) the development and implementation of education and train- 
ing programmes, including the strengthening of national insti- 
tutions and the exchange or secondment of personnel to train 
experts in this field, in particular for developing countries. 


ge of educational and public aware- 


ARTICLE 7 


CONFERENCE OF THE PARTIES 


1. A Conference of the Parties is hereby established. 
2. The Conference of i 
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(c) 


(d) 


(e) 


(f) 
(g) 
(h) 
@ 
G) 
(k) 
() 


(m) 


adopted by the Parties to address climate change and its effects, 
taking into account the differing circumstances, responsibilities 
and capabilities of the Parties and their respective commitments 
under the Convention; 

Facilitate, at the request of two or more Parties, the coordination of 
measures adopted by them to address climate change and its ef- 
fects, taking into account the differing circumstances, responsi- 
bilities and capabilities of the Parties and their respective commit- 
ments under the Convention. 

Promote and guide, in accordance with the objective and provi- 
sions of the Convention, the development and periodic refine- 
ment of comparable methodologies, to be agreed on by the Con- 
ference of the Parties, inter alia, for preparing inventories of green- 
house gas emissions by sources and removals by sinks, and for 
evaluating the effectiveness of measures to limit the emissions 
and enhance the removals of these gases; 

Assess, on the basis of all information made available to it in 
accordance with the provisions of the Convention, the implemen- 
tation of the Convention, by the Parties, the overall effects of the 
measures taken pursuant to the Convention, in particular environ- 
mental, economic and social effects as well as their cumulative 
impacts and the extent to which progress towards the objective of 
the Convention is being achieved; 

Consider and adopt regular reports on the implementation of the 
Convention and ensue their publication; 

Make recommendations on any matters necessary for the imple- 
mentation of the Convention; 
Seek to mobilize financial resource 
paragraph 3, 4 and 5, and Article 11; 

Establish such subsidiary bodies as are deemed necessary for the 
implementation of the Convention; f 
Review reports submitted by its subsidiary bodies and provide 


guidance to them; 
Agree upon and adopt, by consensus, rules of procedure and finan- 


cial rules for itself and for any subsidiary bodies; 

Seek and utilize, where appropriate, the services and cooperation 
of, and information provided by, competent international organi- 
zations and intergovernmental and non-governmental bodies; and 
Exercise such other functions as are required for the achievement of 
the objective of the Convention as well as all other functions as- 


s in accordance with Article 4, 
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signed to it under the Convention. ; 

3. The Conference of the Parties shall, at its first session, adopt its 
own rules of procedure as well as those of the subsidiary bodies estab- 
lished by the Convention, which shall include decision-making proce- 
dures for matters not already covered by decision- 
stipulated in the Convention. Such procedures may include specified 
majorities required for the adoption of particular decisions. 

4. The first session of the Conference of the Parties shall be con- 
vened by the interim secretariat referred to in Article 21 and shall take 
place not later than one year after the date of entry into force of the 


Convention. Thereafter, ordinary sessions of the Conference of the Par- 
ties shall be held every year unless otherwise decided by the Conference 
of the Parties. 


making procedures 


: specialized agencies and the International 
Atomic Energy Agency, as well as State member thereof or observers 

ention, may be represented at sessions of 
the Conference of the Parties as observers. Any body or agency, whether 
» governmental or non-governmental, which is 


ARTICLE 8 


SECRETARIAT 


1. A secretariat is hereby established. 
2. The functions of th 


S Tequired; 
orts submitted to it; 
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(c) To facilitate assistance to the Parties, particularly developing coun- 
try Parties, on request, in the compilation and communication of 
information required in accordance with the provisions of the Con- 
vention; 

(d) To prepare reports on its activities and present them to the Confer- 
ence of the Parties; 

(e) To ensure the necessary coordination with the secretariats of other 
relevant international bodies; 

(f) To enter, under the overall guidance of the Conference of the Par- 
ties, into such administrative and contractual arrangements as may 
be required for the effective discharge of its functions; and 

(g) To perform the other secretariat functions specified in the Conven- 
tion and in any of its protocols and such other functions as may be 
determined by the Conference of the Parties. 

3. The Conference of the Parties, at its first session, shall designate a 
permanent secretariat and make arrangements for its functioning. ` 


ARTICLE 9 


SUBSIDIARY BODY FOR SCIENTIFIC AND 
TECHNOLOGICAL ADVICE 


1. A subsidiary body for scientific and technological advice is hereby 
established to provide the Conference of the Parties and, as appropriate, 
its other subsidiary bodies with timely information and advice on scien- 
tific and technological matters relating to the Convention. This body 
shall be open to participation by all Parties and shall be multidisciplinary. 
It shall comprise government representatives competent in the relevant 
field of expertise. It shall report regularly to the Conference of the Parties 
on all aspects of its work. í ) 

2. Under the guidance of the Conference of the Parties, and drawing 
upon existing competent international bodies, this body shall: 

(a) Provide assessments of the state of scientific knowledge relating 
to climate change and its effects; 

(b) Prepare scientific assessments on 
the implementation of the Convention; 

(c) Identify innovative, efficient and state-of-the-art technologies and 
know-how and advise on the ways and means of promoting devel- 
opment and/or transferring such technologies; 

(d) Provide advice on scientific programmes, international coopera- 


the effects of measures taken in 
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tion in research and development related to climate change, as well 
as on ways and means of supporting endogenous capacity-build- 
ing in developing countries; and 
(e) Respond to Scientific, technological and methodological ques- 
tions that the Conference of the Parties and its subsidiary bodies 
may put to the body. 
3. The functions and terms of reference of this body may be further 
elaborated by the Conference of the Parties, 


ARTICLE 10 


SUBSIDIARY BODY FOR IMPLEMENTATION 


(b) Consider the informatio, 


(c) Assist the Conference of the Parties, as appropriate, in the prepara- 
tion and implementation of its decisions, 


ARTICLE 11 
FINANCIAL, MECHANISM 
" A mechanism for the provision of financial resources on a grant or 
o 
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priorities and eligibility criteria related to this Convention. Its operation 
Shall be entrusted to one or more existing international entities. 

2. The financial mechanism shall have an equitable and balanced 
representation of all Parties within a transparent system of governance. 

3. The Conference of the Parties and the entity or entities entrusted 
with the operation of the financial mechanism shall agree upon arrange- 
ments to give effect to the above paragraphs, which shall include the 
following: 

(a) Modalities to ensure that the funded projects to address climate 
change are in conformity with the policies, programme priorities 
and eligibility criteria established by the Conference of the Par- 
ties; 

(b) Modalities by which a particular funding decision may be recon- 
sidered in light of these policies, programme priorities and eligi- 
bility criteria; 

(c) Provisions by the entity or entities of regular reports to the Confer- 
ence of the Parties on its funding operations, which is consistent 
with the requirement for accountability set out in paragraph I above; 
and 

(d) Determination in a predictable and identifiable manner of the 
amount of funding necessary and available for the implementa- 
tion of this Convention and the conditions under which that amount 
shall be periodically reviewed. 

4. The Conference of the Parties shall make arrangements to imple- 
ment the above mentioned provisions at its first session, reviewing and 
taking into account the interim arrangements referred to in Article 21, 
paragraph 3, and shall decide whether these interim arrangements shall 
be maintained. Within four years thereafter, the Conference of the Parties 
shall review the financial mechanism and take appropriate measures. 

5. The developed country Parties may also provide and developing 
Country Parties avail themselves of, financial resources related to the 
implementation of the Convention through bilateral, regional and other 
multilateral channels. 


ARTICLE 12 


COMMUNICATION OF INFORMATION RELATED 
TOIMPLEMENTATION 


1. In accordance with Article 4, paragraph 1, each Party shall communi- 
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cate to the Conference of the Parties, through the secretariat, the follow- 
ing elements of information: 

(a) A national inventory of anthropogenic emissions by sources and 
removals by sinks of all greenhouse gases not controlled by the 
Montreal Protocol, to the extent its capacities permit, using com- 
parable methodologies to be promoted and agreed upon by the 
Conference of the Parties; 

(b) A general description of steps taken or envisaged by the Party to 
implement the Convention; and 

(c) Any other information that the Party considers relevant to the 
achievement of the objective of the Convention and suitable for 
inclusion in its communication, including, if feasible, material 
relevant for calculations of global emission trends. 

2. Each developed country Party and each other Party included in 
annex I shall incorporate in its communication the following elements 
of information: 

(a) A detailed description of the policies and measures that it has 
adopted to implement its commitment under Article 4, paragraphs 
2(a) and 2(b); and 

(b) A specific estimate of the effects that the policies and measures 
referred to in subparagraph (a) immediately above will have on 
anthropogenic emissions by its sources and removals by its sinks 

` of greenhouse gases during the period referred to in Article 4, para- 

graph 2(a). 

3. In addition, each developed country Party and each other devel- 
oped Party included in annex II shall incorporate details of measures 
taken in accordance with Article 4, paragraphs 3, 4 and 5. 

4. Developing country Parties may, on a voluntary basis, propose 
Projects for financing, including specific technologies, materials, equip- 
ment, techniques or practices that would be needed to implement such 
Projects, along with, if possible, an estimate of all incremental costs, of 
the reductions of emissions and increments of removals of greenhouse 

. Bases, as well as an estimate of the consequent benefits. 

5. Each developed country Party and each other Party included in 
annex I shall make its initial communication within six months of the 
entry into force of the Convention for that Party. Each Party not so listed 
shall make its initial communication within three years of the entry into 
force of the Convention for that Party, or of the availability of financial 
resources in accordance with Article 4, paragraph 3. Parties that are least 
developed countries may make their initial communication at their dis- 
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cretion. The frequency of subsequent communications by all Parties shall 
be determinated by the Conference of the Parties, taking into account the 
differentiated timetable set by this paragraph. 

6. Information communicated by Parties under this Article shall be 
transmitted by the secretariat as soon as possible to the Conference ofthe 
Parties and to any subsidiary bodies concerned. If necessary, the proce- 
dures for the communication of information may be further considered 
by the Conference of the Parties. 

7. From its first session, the Conference of the Parties shall arrange 
for the provision to developing country Parties of technical and financial 
support, on request, in compiling and communicating information un- 
der this Article, as well as in identifying the technical and financial needs 
associated with proposed projects and response measures under Article 
4. Such support may be provided by other Parties, by competent interna- 
tional organizations and by the Secretariat, as appropriate. 

8. Any group of Parties may, subject to guidelines adopted by the 
Conference of the Parties, and to prior notification to the Conference of 
the Parties, make a joint communication in fulfilment of their obliga- 
tions under this Article, provided that such a communication includes 
information on the fulfilment by each of these Parties of its individual 
obligations under the Convention. 

9. Information received by the secretariat that is designated by a 
Party as confidential, in accordance with criteria to be established by the 
Conference of the Parties, shall be aggregated by the secretariat to pro- 
tect its confidentiality before being made available to any of the bodies 
involved in the communication and review of information. 

10. Subject to paragraph 9 above, and without prejudice to the abil- 
ity of any Party to make public its communication at any time, the 
secretariat shall make communications by Parties under this Article pub- 
licly available at the time they are submitted to the Conference of the 
Parties. 


ARTICLE 13 


RESOLUTION OF QUESTIONS REGARDING 
IMPLEMENTATION 


The Conference of the Parties shall, at its first session, consider the estab- 
lishment of a multilateral consultative process, available to Parties on 
their request, for the resolution of questions regarding the implementa- 


466 Environmental Pollution & Dey velopment 


tion of the Convention. 
ARTICLE 14 


SETTLEMENT OF DISPUTES 


1. In the event of a dispute between any two or more Parties concerning 
the interpretation or application of the Convention, the Parties concerned 
shall seek a settlement of the dispute through negotiation or any other 
peaceful means of their own choice. 

2. When ratifying, accepting, approving or acceding to the Conven- 
tion, or at any time thereafter, a Party which is not a regional economic 
integration organization may declare in a written instrument submitted 
to the Depositary that, in respect of any dispute concerning the interpre- 
tation or application of the Convention, it recognizes as compulsory 
ipso facto and without special agreement, in relation to any Party accept- 
ing the same obligation: 

(a) Submission of the dispute to the Inernational Court of Justice, 
and/or 
(b) Arbitration in accordance with procedures to be adopted by the 
Conference of the Parties as Soon as practicable, in an annex on 
arbitration. 
A Party which is a regional economic integration organization may make 
à declaration with like effect in relation to arbitration in accordance with 
the procedures referred to in subparagraph (b) above. 

3. A declaration made under paragraph 2 above shall remain in force 
until it expires in accordance with its terms or until three months after 
written notice of its revocation has been deposited with the Depositary. 

4. A new declaration, a notice of revocation or the expiry of a decla- 
ration shall not in any way affect proceedings pending before the Inter- 
national Court of Justice or the arbitral tribunal, unless the parties to the 
dispute otherwise agree. 


5. Subject to the operation of paragraph 2 above, if after twelve 
months following noti 


their dispute through the means mentioned in paragraph 1 above, the 


dispute shall be Submitted, at the Tequest of any of the parties to the 
dispute, to conciliation, 
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chairman chosen jointly by the members appointed by each party. The 
commission shall render a recommendatory award, which the parties 
shall consider in good faith. 

7. Additional procedures relating to conciliation shall be adopted 
by the Conference of the Parties, as soon as practicable, in an annex on 
conciliation. 

8. The provisions of this Article shall apply to any related legal 
instrument which the Conference of the Parties may adopt, unless the 
instrument provides otherwise. 


ARTICLE 15 
AMENDMENTS TO THE CONVENTION 


1. Any Party may propose amendments to the Convention. 

2. Amendments to the Convention shall be adopted at an ordinary 
Session of the Conference of the Parties. The text of any proposed amend- 
ment to the Convention shall be communicated to the Parties by the 
secretariat at least six months before the meeting at which it is proposed 
for adoption. The secretariat shall also communicate proposed amend- 
Ments to the signatories to the Convention and, for information, to the 
Depositary. 

3. The Parties shall make every effort to reach agreement on any 
Proposed amendment to the Convention by consensus. If all efforts at 
Consensus have been exhausted, and no agreement reached, the amend- 
ment shall as a last resort be adopted by a three-fourths majority vote of 
the Parties present and voting at the meeting. The adopted amendment 
Shall be communicated by the secretariat to the Depositary, who shall 
Circulate it to all Parties for their acceptance. 

4. Instruments of acceptance in respect of an amendment shall be 
deposited with the Depositary. An amendment adopted in accordance 
with Paragraph 3 above shall enter into force for those Parties having 
accepted in on the ninetieth day after the date of receipt by the Deposi- 
tary of an instrument of acceptance by at least three-fourths of the Parties 
to the Convention. 

. 5. The amendment shall enter into force for any other Party on the 
ninetieth day after the date on which that Party deposits with the Deposi- 
tary its instrument of acceptance of the said amendment. 

6. For the purposes of this Article, “Parties present and voting” means 


Part 
arties present and casting an affirmative or negative vote, 
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ARTICLE 16 


ADOPTION AND AMENDMENT OF ANNEXES 
TO THE CONVENTION 


ted in 
2. Annexes to the Convention shall be proposed and sop a 
accordance with the procedure set forth in Article 15 paragraphs 2, 


" raph 2 
3. An annex that has been adopted in accordance with exe i ths 
above shall nter into force for all Parties to the Convention j inteso 
after the date of the communication by the Depositary to suc 


: > notified the 
the adoption of the annex, except for those Parties that have no 
Depositary, in writing, within that 


notification of no 


: osi- 
which withdrawal Cation has been received by the Depost- 
tary. 


to 
A ^ ments 

4. The Proposal, adoption and entry into force of arm as that 
annexes to the Convention Shall be Subject to the same Lada Dosis 
for the Proposal, adoption and entry into force of annexes to the 


tion in accordance with Paragraphs 2 and 3 above. involves 
5. If the adoption of an annex or an amendment to an annex 
an amendment to the Co i 


annex 
nvention, that annex or amendment to an 
Shall not enter into fore 


m 
; the Co 
€ until such time as the amendment to 
vention enters into force. 


ARTICLE 17 


PROTOCOLS’ 


1. The Confere 
Protocols to th 
2. The tex 


nce of the pa 
e Convention. 
t of any pro 


t 
r : adop 
rties may, at any ordinary session, 


5 to the 
posed protocol shall be communicated 


Convention on Climate Change 469 


Parties by the secretariat at least six months before such a session. 
3. The requirements for the entry into force of any protocol shall be 


established by that instrument. 
4. Only Parties to the Convention may be Parties to a protocol. 
5. Decisions under any protocol shall be taken only by the Parties to 


the protocol concerned. 


ARTICLE 18 
RIGHT TO VOTE 


1. Each Party to the Convention sha]l have one vote, except as provided 
for in paragraph 2 below. . 

2. Regional economic integration organizations, in fnatters/ within 
their competence, shall exercise their right to vote with a number of 
votes equal to the number of their member States that are Parties to the 
Convention. Such an organization shall not exercise its right to vote if 
any of its member States exercises its right, and vice versa. 


ARTICLE 19 
DEPOSITARY 


The Secretary-General of the United Nations shall be the Depositary of 
the Convention and of protocols adopted in accordance with Article 17. 


ARTICLE 20 
SIGNATURE 


This Convention shall be open for signature by States Members of the 

United Nations or of any of its specialized agencies or that are Parties to 

the Statute of the International Court of Justice and by regional eco- 

nomic integration organizations at Rio de Janeiro, during the United 

Nations Conference on Environment and Development, and thereafter at 

sed Nations Headquarters in New York from 20 June 1992 to 19 June 
993. 
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ARTICLE21 


INTERIM ARRANGEMENTS 


1. The secretariat functions referred to in Article 8 will be carried out on an 
interim basis by the secretariat established by the General Assembly of 
the United Nations in its resolution 45/212 of 21 December 1990, until the 
completion of the first session of the Conference of the Parties. 

2. The head of the interim secretariat referred to in paragraph 1 above 
will cooperate closely with the Intergovernmental Panel on Climate 
Change to ensure that the Panel can respond to the need for objective 
scientific and technical advice. Other relevant scientific bodies could 
also be consulted. 

3. The Global Environment Facility of the United Nations Develop- 
ment Programme, the United Nations Environment Programme and the 
International Bank for Reconstruction and Development shall be the 
international entity entrusted with the operation of the financial mecha- 
nism referred to in Article 11 on an interim basis. In this connection, the 
Global Environment Facility should be appropriately restructed and its 


membership made universal to enable it to fulfil the requirements of 
Article 11. 


ARTICLE 22 


RATIFICATION, ACCEPTANCE, APPROVAL OR ACCESSION 


any of its member States being a Party 


to exercise ri hts ion con- 
currently. Bats under the Convention 
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3. In their instruments of ratification, acceptance, approval or acces- 
sion, regional economic integration organizations shall declare the ex- 
tent of their competence with respect to the matters governed by the 
Convention: These organizations shall also inform the Depositary, who 
Shall in turn inform the Parties, of any substantial modification in the 
extent of their competence. 


ARTICLE 23 
ENTRY INTO FORCE 


1. The Convention shall enter into force on the ninetieth day after the 
date of deposit of the fiftieth instrument of ratification, acceptance, ap- 
. Proval or accession 

2. For each State or regional economic integration organization that 
ratifies, accepts or approves the Convention or accedes thereto after the 
deposit of the fiftieth instrument of ratification, acceptance, approval or 
accession, the Convention shall enter into force on the ninetieth day 
after the date of deposit by such State or regional economic integration 
Organization of its instrument of ratification, acceptance, approval or 
accession. 

3. For the purposes of paragraphs 1 and 2 above, any in: 
deposited by a regional economic integration organization shall not be 
counted as additional to those deposited by State members of the organi- 
Zation. 


strument 


ARTICLE 24 
RESERVATIONS 
No reservations may be made to the Convention. 
ARTICLE 25 
WITHDRAWAL 
L. At any time after three years from the date on which the Convention has 
entered into force for a Party, that Party may withdraw from the Conven- 


tion by giving written notification to the Depositary. 
2. Any such withdrawal shall take effect upon expiry of one year 
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from the date of receipt by the Depositary of the notification of with- 
remi or on such later date as may be specified in the notification of 
i l . . 
— ro Party that withdraws from the Convention shall be consid- 
ered äs also having withdrawn from any protocol to which it is a Party. 


ARTICLE 26 
AUTHENTIC TEXTS 


The original of this Convention, of which the Arabic, Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be depos- 
ited with the S.cretary-General of the United Nations. 

In witness where of the undersigned, being duly authorized with the 
Secretary-General of the United Nations. 


Done at New York this ninth day of May one thousand nine hundred 
and ninety-two. 
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a Countries that are undergoing the p 


economy. 
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Switzerland 

Turkey 

United Kingdom of Great Britain and 
Northern Ireland 

United States of America 


rocess of transition to a market 


Annex II to the Report of the Committee 


Resolution Adopted by the Intergovernmental Negotiating 
Committee for a Framework Convention on Climate Change 


INC/1992/1 Interim arrangements 


The intergovernmental Negotiating Co 
vention on Climate Change. 
Having agreed upon the adopte 


mmittee for a Framework Con- 


d the text of the United Nations 


Framework Convention on Climate Change. 


Considering that preparations 


are required for an early and effective 


operation of the Convention once it has entered into force. 


..— Further considering that, in the interim arra 
in the negotiations of all participants 
Recalling General Assembly reso 


ngements, involvement 


in the Committee is essential. 
lutions 45/212 of21 December 1990 


and 46/169 of 19 December 1991. 


. 1. Calls upon all States andr 
tions entitled to do so to sign the Convention 
Conference on Environment and Develo 
earliest subsequent opportunity and therea 


egional economic integration organiza- 
during the United Nations 
pment in Rio de J aneiro or at the 
fter to ratify, accept, approve 
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or accede to the Convention; 

2. Requests the Secretary-General to make the necessary arrange- 
ments for convening a session of the Committee, in accordance with 
paragraph 4 of General Assembly resolution 46/ 169, to prepare for the 
first session of the Conference of the Parties as specified in the Conven- 
tion; 

3. Requests further the Secretary-General of make recommendations 
to the General Assembly at its forty-seventh session regarding arrange- 


ments for further sessions of the Committee until the entry into force of 
the Convention; 


4. Invites the Secreta 
eral Assembly, 


l. This inciudes policies a 
nd measures ado, ted i ic i 
E verte ion Pted by regional economic integra- 
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DOCUMENT — 11 


Convention on Biological Diversity 
[5 June 1992] 


PREAMBLE 


The Contracting Parties 

Conscious of the intrinsic value of biological diversity and of the eco- 
logical, genetic, social, economic, scientific, educational, cultural, rec- 
reational and aesthetic values of biological diversity and its compo- 
nents. 

Conscious also of the importance of biological diversity for evolu- 
tion and for maintaining life sustaining systems of the biosphere. 

Affirming that the conservation of biological diversity is a common 
concern of humankind. 

Reaffirming that State have sovereign rights over their own biologi- 
cal resources. 

Reaffirming also that States are responsible for conserving their bio- 
logical diversity and for using their biological resources in a sustainable 
manner. 

Concerned that biological diversity is being significantly reduced 


by certain human activities. 
Aware of the general lack of information and knowledge re- 


garding biological diversity and of the urgent need to develop scientific, 
technical and institutional capacities to prove the basic understanding 
. upon which to plan and implement appropriate measures. 

Noting that it is vital to anticipate, prevent and attack the causes of 
significant reduction or loss of biological diversity at source. 

Noting also that where there is a threat of significant reduction or 
loss of biological diversity, lack of full scientific certainly should not be 
used as a reason for postponing measures to avoid minimize such a 
threat. 

_ Noting further that the fundamental requirement for the conserva- 
tion of biological diversity is the in-situ conservation of ecosystems and 
natural habitats and the maintenance and recovery of viable populations 
of species in their natural surroundings. 

Noting further that ex-sif measures, preferably in the country of 


Origin, also have an important role to play. 
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evolutionary process has been influenced by humans to meet their needs. 

“Ecosystem” means a dynamic complex of plant, animal and micro- 
organism communities and their non-living environment interacting as 
a functional unit. 

“Ex-situ conservation" means the conservation of components of 
biological diversity outside their natural habitats. 

"General material" means any material of plant, animal, microbial 
or other origin containing functional units of heredity. 
"Genetic resources" means genetic material of actual or potential 
value. 


"Habitat" means the place or type of site where an organism or popu- 
lation naturally occurs. 

"In-situ conditions" means conditions where genetic resources exist 
within ecosystems and natural habitats, and, in the case of domesticated 
or cultivated species, in the surroundings where they have developed 
their distinctive properties. 

“In-situ conservation" means the conservation of ecosystems and 
natural habitats and the maintenance and recovery of viable populations 
of species in their natural surroundings and, in the case of domesticated 
or cultivated species, in the surroundings where they have developed 
their distinctive properties. 


i “Protected area” means a geographically defined area which is des- 
ignated or regulated and managed to achieve specific conservation ob- 


jectives. 

, “Regional economic integration organization” means an organiza- 
tion constituted by sovereign States of a given region, to which its mem- 
ber States have transferred competence in respect of matters governed by 
this Convention and which has been duly authorized, in accordance with 
its internal procedures, to sign, ratify, accept, approve or accede to it. 

“Sustainable use” means the use of components of biological diver- 


sity in a way and at a rate that does not lead i 
biological diversity, Spat op pee mae 


| thereby maintaining its potential to meet the needs 
and aspirations of present and future generations 


“Technology” includes biotechnology. 
ARTICLE 3 
PRINCIPLE 


States have, in accordance with the Charter of the United Nations and the 
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principles of intertatiohal law, the severeign right to exploit their own 
resources pursuant to their own environmental policies, and the respon- 
sibility to ensure that activities within their jurisdiction or control do not 
cause damage to the environment of other States or of areas beyond the 

limits of national jurisdiction. i 


ARTICLE 4 
JURISDICTIONAL SCOPE 


Subject to the rights of other States, and except as otherwise expressly 
provided in this Convention, the provisions of this Convention apply, in 
relation to each Contracting Party: 
(a) In the case of components of biological diversity, in areas within 
the limits of its national jurisdiction; and 
(b) In the case of processes and activities, regardless of where their 
effects occur, carried out under its jurisdiction or control, within 
the area of its national jurisdiction or beyond the limits of national 
jurisdiction. 


ARTICLE 5 
COOPERATION 


Each Contracting Party shall, as far as possible and as appropriate, coop- 
€rate with other Contracting Parties, directly or, where appropriate, through 
Competent international organizations, in respect of areas beyond na- 
tional jurisdiction and on other matters of mutual interest, for the conser- 
vation and sustainable use of biological diversity. 


ARTICLE 6 


GENERAL MEASURES FOR CONSERVATION 
AND SUSTAINABLE USE 


me Contracting Party shall, in accordance with its particular condi- 
S and capabilities: 
(a) Develop national strategies, plans or programmes for the conser- 
vation and sustainable use of biological diversity or adapt for this 
purpose existing strategies, plans or programmes which shall re- 
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flect, inter alia, the measures set out in this Convention relevant to 
the Contracting Party concerned; and . 

(b) Integrate, as far as possible and as appropriate, the conservation 
and sustainable use of biological diversity into relevant sectoral or 
cross-sectoral plans, programmes and policies. 


ARTICLE 7 
IDENTIFICATION AND MONITORING 


Each Contracting Party shall, as far as possible and as appropriate. in 
particular for the purposes of Articles 8 to 10: 
(a) Identify components of biological diversity important for its con- 
Servation and sustainable use having regard to the indicative list 
of categories set down in Annex I: 
(b) Monitor, through sampling and other techniques, the components 
of biological diversity identified pursuant to subparagraph (a) 
above, paying particular attention to those requiring urgent con- 


servation measures and those which offer the greatest potential for 
Sustainable use; 


(c) Identify processes and 
likely to have significi 
sustainable use of bi 
through sampling an 

(d) Maintain and organiz 
tification and monito 
(b) and (c) above, 


categories of activities which have or are 
ant adverse impacts on the conservation and 
ological diversity, and monitor their effects 
d other techniques; and i 

e, by any mechanism data, derived from iden- 
ring activities pursuant to subparagraphs (a), 


ARTICLE 8 


IN-SITU CONSERVATION 


Each Contracting Party shall, as far as possible and as appropriate: 
(a) Establish a system of i 


sures need to be take 
(b) Develop, where 
ment and man 


measures need to be taken to conserve biological diversity: 
(c) Regulate or manage b 


: : iological resources important for the conser- 
vation of biological diversity whether within or outside protected 
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(d) 


(e) 


(f) 


(g) 


(h) 
) 


@ 


(9 


(I) 


(m) 


areas, with a view to ensuring their conservation and sustainable 
use; 

Promote the protection of ecosystems, natural habitats and the 
maintenance of viable populations of species in natural surround- 
ings; 

Promote environmentally sound and sustainable development in 
areas adjacent to protected areas with a view to furthering protec- 
tion of these areas; 

Rehabilitate and restore degraded ecosystems and promote the 
recovery of threatened species, inter alia, through the development 
and implementation of plans or other mancgement strategies; 
Establish or maintain means to regulate, manage or control the 
risks associated with the use and release of living modified organ- 
isms resulting from biotechnology which are likely to have ad- 
verse environmental impacts that could affect the conservation 
and sustainable use of biological diversity, taking also into ac- 
count the risks to human health; 

Prevent the introduction of, control or eradicate those alien spe- 
cies which threaten ecosystems, habitats or species; 

Endeavour to provide the conditions needed for compatibility 
between present uses and the conservation of biological diversity 
and the sustainable use of its components; 

Subject to its national legislation, respect, preserve and maintain 
knowledge, innovations and practices of indigenous and local 
communities embodying traditional lifestyles relevant for the con- 
servation and sustainable use of biological diversity and promote 
their wider application with the approval and involvement of the 
holders of such knowledge, innovations and practices and encour- 
age the equitable sharing of the benefits arising from the utiliza- 
tion of such knowledge, innovations and practices; 

Develop or maintain necessary legislation and/or other regulatory 
provisions for the protection of threatened species and popula- 
tions; 

Where a significant adverse effect on biological diversity has been 
determined pursuant to Article 7, regulate or manage the relevant 
processes and categories of activities; and 

Cooperate in providing financial and other support for in-situ con- 
servation outlined in subparagraphs (a) to (1) above, particularly 
to developing countries. 
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ARTICLE9 
EX-SITU CONSERVATION 


Each Contracting Party shall, as far as possible and as appropriate and 
predominantly for the purpose of complementing in-situ measures: 

(a) Adopt measures for the ex-situ conservation of components of bio- 
logical diversity, preferably in the country of origin of such com- 
ponents. 

Establish and maintain facilities for ex-situ conservation of and 

research on plants, animals and micro-organisms, preferably in the 

country of origin of genetic resources; 

(c) Adopt measures for the recovery and rehabilitation of threatened 
species and for their reintroduction into their natural habitats un- 
der appropriate conditions; f 

(d) Regulate and manage collection of biological resources from natu- 

ral habitats for ex-situ conservation purposes so as not to threaten 

ecosystems and in-situ populations of species, except where spe- 

cial temporary ex-situ measures are required under subparagraph 

(c) above; and 

Cooperate in providing financial and other support for ex-situ con- 

servation outlined in subparagraphs (a) to (d) above and in the 


establishment and maintenance of ex-situ conservation facilities 
in developing countries. 


(b 


©“ 


(e) 


ARTICLE 10 


SUSTAINABLE USE OFCOMPONENTS OF 
BIOLOGICAL DIVERSITY 
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(e) 


duced; and 
Encourage cooperation between its governmental authorities and 
its private sector in developing methods for sustainable use of 


biological resources. 
ARTICLE 11 


INCENTIVE MEASURES 


Each Contracting Party shall, as far as possible and as appropriate, adopt 
economically and socially sound measures that act as incentives for the 
conservation and sustainable use of components of biological diversity. 


ARTICLE 12 


RESEARCH AND TRAINING 


The Contracting Parties, taking into account the special needs of devel- 
Oping countries, shall: . 
(a) Establish and maintain programmes for scientific and technical 


(b) 


(c) 


education and training in measures for the identification, conser- 
vation and sustainable use of biological diversity and its compo- 
nents and provide support for such education and training for the 
specific needs of developing countries; 

Promote and encourage research which contributes to the conser- 
vation and sustainable use of biological diversity, particularly in 
developing countries, inter alia, in accordance with decisions of 
the Conference of the Parties taken in consequence of recommen- 
dations of the Subsidiary Body on Scientific, Technical and Tech- 
nological Advice; and 

In keeping with the provisions of Article 16, 18 and 20, promote 
and cooperate in the use of scientific advances in biological diver- 
sity research in developing methods for conservation and sustain- 
able use of biological resources. 


ARTICLE 13 


PUBLIC EDUCATION AND AWARENESS 


The Contracting Parties shall: 
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(5) 
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Promote and encourage understanding of the importance of, and 
the measures required for, the conservation of biological diversity, 
as well as its propagation through media, and the inclusion of 
these topics in educational programmes; and 

Cooperate, as appropriate, with other States and international or- 
ganizations in developing educational and public awareness 
programmes, with respect to conservation and sustainable use of 
biological diversity. 


ARTICLE 14 


IMPACT ASSESSMENT AND MINIMIZING ADVERSE IMPACTS 


(a) 


(b) 


(c) 


(d) 


(e) 


1. Each Contracting Party, as far as possible and as appropriate, shall: 


Introduce appropriate procedures requiring environmental impact 


assessment of its proposed projects that are likely to have signifi- 
cant adverse effects on biological diversity with a view to avoid- 
ing or minimizing such effects and, where appropriate, allow for 
public participation in such procedures; 

Introduce appropriate arrangements to ensure that the environ- 
mental consequences of its programmes and policies that are likely 


to have significant adverse impacts on biological diversity are 
duly taken into accoun:; 


Promote, on the basis of reciprocity, 
formation and consultation on activ 
or control which are likely to signi 
biological diversity of other States 
national jurisdiction, by encouragi 


notification, exchange of in- 
ities under their jurisdiction 
ficantly affect adversely the 
or areas beyond the limits of 
ng the conclusion of bilateral, 
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nomic integration organizations concerned, to establish joint con- 
tingency plans. 


. 2. The Conference of the Parties shall examine, on the basis of stud- 
les to be carried out, the issue of liability and redress, including restora- 
tion and compensation, for damage to biological diversity, except where 
such liability is a purely internal matter. 


ARTICLE 15 


ACCESS TO GENETIC RESOURCES 


tural resources, 


1. Recognizing the sovereign rights of States over their na 
s with the na- 


the authority to determine access to genetic resources rest: 
tional governments and is subject to national legislation. 

2. Each Contracting Party shall endeavour to create conditions to 
facilities access to genetic resources for environmentally sound uses by 
other Contracting Parties and not to impose restrictions that run counter 


to the objectives of this Convention. 

3. For the purpose of this Convention, the genetic resources being 
provided by a Contracting Party, as referred to in this Article and Articles 
16 and 19, are only those that are provided by Contracting Parties that 
ate countries of origin of such resources or by the Parties that have ac- 
quired the genetic resources in accordance with this Convention. 

4. Access, where granted, shall be on mutually agreed terms and 
Subject to the provisions of this Article. 

5. Access to genetic resources sha 
Consent of the Contracting Party providing such resources, U 
Wise determined by that Party. 

_ 6. Each Contracting Party shal 
Scientific research based on genetic reso 
tracting Parties with the full participation o 
Contracting Parties. 

_7. Each Contracting Party shall take le; 
Policy measures, as appropriate, and in accor 
19 and, where necessary, through the financial mechanism established 


by Articles 20 and 21 with the aim of sharing ina fair and equitable way 
the results of research and development and the benefits arising from the 
commercial and other utilization of genetic resources with the Contract- 
ing Party providing such resources. Such sharing shall be upon mutually 


Il be subject to prior informed 
nless other- 


l endeavour to develop and carry out 
urces provided by other Con- 
f, and where possible in, such 


gislative, administrative or 
dance with Articles 16 and 
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agreed terms. 
ARTICLE 16 
ACCESS TO AND TRANSFER OF TECHNOLOGY 


1. Each Contracting Party, recognizing that technology includes bio- 
technology, and that both access to and transfer of technology among 
Contracting Parties are essential elements for the attainment of the ob- 
jectives of this Convention, undertakes subject to the provisions of this 
Article to provide and/or facilitate access for the transfer to other Con- 
tracting Parties of technologies that are relevant to the conservation and 
sustainable use of biological diversity or make use of genetic resources 
and do not cause significant damage to the environment. 

2. Access to and transfer of technology referred to in paragraph 1 
above to developing countries shall be provided and/or facilitated under 
fair and most favourable terms, including on concessional and preferen- 
tial terms where mutually agreed, and, where necessary, in accordance 


with the financial mechanism established by Articles 20 and 21. In the 
case of technology sub: 


rights, such 


quate and effective protection of 


à A pplication of this paragraph shall be 
consistent with paragraphs 3, 4 and 5 below. 


institutions and the private 


regard shall abide by the obligations included in paragraphs 1, 2 and 3 
above. i 


5. The Contracting Parties, recognizing thát patents and other intel- 
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lectual property rights may have an influence on the implementation of 
this Convention, shall cooperate in this regard subject to national legis- 
lation and international law in order to ensure that such rights are sup- 
portive of and do not run counter to its objectives. 


ARTICLE 17 
EXCHANGE OF INFORMATION 


1. The Contracting Parties shall facilitate the exchange of information, 
from all publicly available sources, relevant to the conservation and 
sustainable use of biological diversity, taking into account the special 
needs of developing countries. 

2. Such exchange of information shall include exchange of results 
of technical, scientific and socio-economic research, as well as informa- 
tion on training and surveying programmes, specialized knowledge, in- 
digenous and traditional knowledge as such and in combination with 
the technologies referred to in Article 16, paragraph 1. It shall also, where 
feasible, include repatriation of information. 


ARTICLE 18 
TECHNICAL AND SCIENTIFIC COOPERATION 


1. The Contracting Parties shall promote international techuical and 
scientific cooperation in the field of conservation and sustainable use of 
biological diversity, where necessary, through the appropriate interna- 
tional and national institutions. ACE 

2. Each Contracting Party shall promote technical and scientific 
cooperation with other Contracting Parties, in particular developing coun- 
tries, in implementing this Convention, infer alia, through the develop- 
ment and implementation of national policies. In promoting such coop- 
eration, special attention should be given to the development and 
strengthening of national capabilities, by means of human resources 
development and institution building. 

3. The Conference of the Parties, at its first meeting, shall determine 
how to establish a clearing-house mechanism to promote and facilitate 
technical and scientific cooperation. 

_ 4. The Contracting Parties shall, in accordance with national legisla- 
tion and policies, encourage and develop methods of cooperation for the 
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cial situation of least developed countries in their actions with regard to 
funding and transfer of technology. : . 

6. The Contracting Parties shall also take into consideration the spe- 
ciàl conditions resulting from the dependence on, distribution and loca- 
tion of, biological diversity within developing country Parties, in particu- 
lar small island States. NER 

7. Consideration shall also be given to the special situation of devel- 
oping countries, including those that are most environmentally vulner- 


able, such as those with arid and semi-arid zones, coastal and mountain- 
ous areas. 


ARTICLE 21 
FINANCIAL MECHANISM 


1. There shall be a mechanism for the provision of financial resources to 
developing country Parties for purposes of this Convention on a grant or 
concessional basis the essential elements of which are described in this 
Article. The mechanism shall function under the authority and guidance 
of, and be accountable to, the Conference of the Parties for purposes of 
this Convention. The operations of the mechanism shall be carried out 
by such institutional structure as may be decided upon by the Confer- 
ence of the Parties at its first meeting. For purposes of this Convention, 
the Conference of the Parties shall determine the policy, strategy, pro- 
gramme priorities and eligibility criteria relating to the access to the 
utilization of such resources. The contributions shall be such as to take 
into account the need predictability, adequacy and timely flow of funds 
referred to in Articles 20 in accordance with the amount of resources 
needed to be decided periodically by the Conference of the Parties and 
the importance of burden-sharing among the contributing Parties in- 
cluded in the list referred to in Article 20, paragraph 2. Voluntary contri- 
butions may also be made by the developed country Parties and by other 
countries and sources. The mechanism shall operate within a democratic 
and transparent system of goverance. 

2. Pursuant to the objectives of this Convention, the Conference of 
the Parties shall its first meeting determine the policy, strategy and pro- 
gramme priorities, as well as detailed criteria and guidelines for eligibil- 
ity for access to and utilization of the financial resources including moni- 
toring and evaluation on a regular basis of Such utilization. The Confer- 
ence of the Parties shall decide on the arrangements to give effect to 
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paragraph 1 above after consultation with the institutional structure en- 
trusted with the operation of the financial mechanism. 

3. The Conference of the Parties shall review the effectiveness of the 
mechanism established under this Article, including the criteria and 
guidelines referred to in paragraph 2 above, not less than two years after 
the entry into force of this Convention and thereafter on a regular basis. 
Based on such review, it shall take appropriate action to improve the 
effectiveness of the mechanism if necessary. 

4. The Contracting Parties shall consider strengthening existing fi- 
nancial institutions to provide financial resources for the conservation 
and sustainable use of biological diversity. 


ARTICLE 22 


RELATIONSHIP WITH OTHER 
INTERNATIONAL CONVENTIONS 


1. The provisions of this Convention shall not affect the rights and obli- 
gations of any Contracting Party deriving from any existing interna- 
tional agreement, except where the exercise of those rights and obliga- 
tions would cause a serious damage or threat to biological diversity. 


2. Contracting Parties shall implement this Convention with respect 
to the marine environment consistently with the rights and obligations 


of States under the law of the sea. 


ARTICLE 23 
CONFERENCE OF THE PARTIES 


1. A Conference of the Parties is hereby established. The first meeting of 
the Conference of the Parties shall be convened by the Executive Direc- 
tor of the United Nations Environment Programme not later than one 
year after the entry into force of this Convention. Thereafter, ordinary 
meetings of the Conference of the Parties shall be held at regular inter- 
vals to be determined by the Conference at its first meeting. 

2. Extraordinary meetings of the Conference of the Parties shall be 
held at such other times as may be deemed necessary by the Conference, 
or at the written request of any Party, provided that, within six months of 
the request being communicated to them by the Secretariat, it is sup- 


ported by at least one third of the Parties. 
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3. The Conference of the Parties shall by consensus agree upon the 
adopt rules of procedure for itself and for any subsidiary body it may 
establish, as well as financial rules governing the funding of the Secre- 
tariat. At each ordinary meeting, it shall adopt a budget for the financial 
period until the next ordinary meeting. 

4. The Conference of the Parties shall keep under review the imple- 
mentation of this Convention, and, for this purpose, shall: 

(a) Establish the form and the intervals for transmitting the informa- 
tion to be submitted in accordance with Article 26 and consider 
such information as well as reports submitted by any subsidiary 
body; 

(b) Review scientific, technical and technological advice on biologi- 
cal diversity provided in accordance with Article 25; 

(c) Consider and adopt, as required, protocols in accordance with Ar- 
ticle 28; 

(d) Consider and adopt, as required, in accordance with Articles 29 
and 30, amendments to this Convention and its annexes; 
Consider amendments to any protocol, as well as to any annexes 
thereto, and, if so decided, recommend their adoption to the par- 

ties to the protocol concerned; 


Consider and adopt, as required, in accordance with Article 30, 
additional annexes to this Convention; 


Establish such subsidiary particularly to provide scientific and 

technical advice, as are deemed necessa 

of this convention; 

(h) Contact, through the Secretariat, the executive bodies of conven- 
tions dealing with matters covered by this Convention with a view 

to establishing appropriate forms of cooperation with them; and 

Consider and undertake any additional action that may be required 


for the achievement of the purposes of this Convention in the light 
of experience gained in its operation, 


ry for the implementation 


) 


5. The United Nations, its specialized agencies and the International 
Atomic Energy Agency, 


tion, may be represented 
the Parties. Any other b 


as well as any State not Party to this Conven- 
as observers at meetings of the Conference of 


ody or agency, whether governmental or non- 
governmental, qualified in fields relating to conservation and sustain- 
able use of biological diversity, which has informed the Secretariat of it5 
wish to be represented as an observer at a meeting of the Conference of 


the Parties, may be admitted unless at least one third of the Parties present 
object. The admission and participation of observers shall be subject to 
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the rules of procedure adopted by the Conference of the Parties. 
ARTICLE24 
SECRETARIAT 


1. A secretariat is hereby established. Its functions shall be: 
(a) To arrange for and service meetings of the Conference ofthe Parties 
provided for in Article 23; 
(b) To perform the functions assigned to it by any protocol; 
(c) To prepare reports on the execution of its functions under this 
Convention and present them to the Conference of the Parties; 
(d) To coordinate with other relevant international bodies and, in par- 
ticular to enter into such administrative «nd contractual arrange- 
ments as may be required for the effective discharge of its func- 
tions; and 
(e) To perform such other functions a 
Conference of the Parties. 
2. At its first ordinary meeting, the Conference of the Parties shall 
designate the secretariat from amongst those existing competent inter- 
national organizations which have signified their willingness to carry 
out the secretariat functions under this Convention. 


s may be determined by the 


ARTICLE 25 


SUBSIDIARY BODY ON SCIENTIFIC, TECHNICAL 
AND TECHNOLOGICAL ADVICE 


1. A subsidiary body for the provision of scientific, technical and techno- 
logical advice is hereby established to provide the Conference of the 
Parties and, as appropriate, its other subsidiary bodies with timely advice 
relating to the implementation of this Convention. This body shall be 
Open to participation by all Parties and shall be multidisciplinary. It 
Shall comprise government representatives competent in the relevant 
field of expertise. It shall report regularly to the Conference of the Parties 
on all aspects of its work. 

2. Under the authority of and in accordance with guidelines laid 
= by the Conference of the Parties, and upon its request, this body 

all: 
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(a) Provide scientific and technical assessments of the status of bio- 
logical diversity; 

(b) Prepare scientific and technical assessments of the effects of types 
of measures taken in accordance with the provisions of this Con- 
vention; 

(c) Identify innovative, efficient and state-of-the-art technologies and 
know-how relating to the conservation and sustainable use of bio- 
logical diversity and advice on the ways and means of promoting 
development and/or transferring such technologies; 

(d) Provide advice on scientific programmes and international coop- 
eration in research and development related to conservation and 
sustainable use of biological diversity; and 

(e) Respond to scientific, technical, technological and methodologi- 
cal questions that the Conference of the Parties and its subsidiary 
bodies may put to the body. 

3. The functions, terms of reference, organization and operation of 
this body may be further elaborated by the Conference of the Parties. 


ARTICLE 26 
REPORTS 


Each Contracting Party shall, at intervals to be determined by the Con- 
ference of the Parties, present to the Conference of the Parties, reports on 
measures which it has taken for the implementation of the provisions of 


the Convention and their effectiveness in meeting the objectives of this 
Convention. 


ARTICLE 27 
SETTLEMENT OF DISPUTES 


1. Tn the event of a dispute between Contracting Parties concerning the 
interpretation or application of this Convention, the parties concerned 
shall seek solution by negotiation. 

2. If the parties concerned cannot reach agreement by negotiation, 
they may jointly seek the good offices of, or request mediation by, 2 
third party. 

: 3. When ratifying, accepting, approving or acceding to this Conven- 
tion, or at any time thereafter, a State or regional economic integration 
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organization may declare in writing to the Depositary that for a dispute not 
resolved in accordance with paragraph 1 or paragraph 2 above, itaccepts 
one or both of the following means of dispute settlement as compulsory: 
(a) Arbitration in accordance with the procedure laid down in Part I of 
Annex Il; 
(b) Submission of the dispute to the International Court of Justice. 
4. If the parties to the dispute bave not, in accordance with paragraph 
3 above, accepted the same or any procedure, the dispute shall be sub- 
mitted to conciliation in accordance with Part 2 of Annex II unless the 
parties otherwise agree. 
5. The provisions of this Article shall apply with respect to any 
protocol except as otherwise provided in the protocol concerned. 


ARTICLE 28 
ADOPTION OF PROTOCOLS 


1. The Contracting Parties shall cooperate in the formulation and adop- 
tion of protocols to this Convention. 
2. Protocols shall be adopted at a meeting of the Conference of the 
Parties. 
3. The text of any proposed proto 
Contracting Parties by the Secretariat 
meeting. 


col shall be communicated to the 
at least six months before such a 


ARTICLE 29 


AMENDMENT OF THE CONVENTION OR PROTOCOLS 


1. Amendments to this Convention may be proposed by any Contract- 
d by any Party to 


ing Party. Amendments to any protocol may be propose 
that protocol. 

2. Amendments to this Convention shall be adopted at a meeting of 
the Conference of the Parties. Amendments to any protocol shall be 
adopted at a meeting of the Parties to the Protocol in question. The text 
9f any proposed amendment to this Convention or to any protocol, ex- 
cept as may otherwise be provided in such protocol, shall be communi- 
Cated to the Parties to the instrument in question by the secretariat at 
least six months before the meeting at which it is proposed for adoption. 
The secretariat shall also communicate proposed amendments to the 


496 Environmental Pollution & Development 


signatories to this Convention for information. 

3. The Parties shall make every effort to reach agreement on any 
proposed amendment to this Convention or to any protocol by consen- 
sus. If all efforts at consensus have been exhausted, and no agreement 
reached, the amendment shall as a last resort be adopted by a two-third 
majority vote of the Parties to the instrument in question present and 
voting at the meeting, and shall be submitted by the Depositary to all 
Parties for ratification, acceptance or approval. 

4. Ratification, acceptance or approval of amendments shall be no- 
tified to the Depositary in writing. Amendments adopted in accordance 
with paragraph 3 above shall enter into force among Parties having ac- 
cepted them on the ninetieth day after the deposit of instruments of 
ratification, acceptance or approval by at least two thirds of the Contract- 
ing Parties to this Convention or of the Parties to the protocol concerned, 
except as may otherwise be provided in such protocol. Thereafter the 
amendments shall enter into force for any other Party on the ninetieth 


day after Party deposits its instrument of rai 
proval of the amendments, 


5. For the purposes of this Article, 
Parties present and casting an affirma 


tification, acceptance or ap- 


“Parties present and voting” means 
tive or negative vote. 


ARTICLE 30 


ADOPTION AND AMENDMENT OF ANNEXES 


1. The annexes to this Convention or to any protocol shall form an 
integral part of the Convention 
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of the communication of the adoption by the Depositary. The 
Depositary shall without delay notify all Parties of any such noti- 
fication received. A annexes shall thereupon enter into force for 
that Party subject to subparagraph (c) below; 

(©) On the expiry of one year from the date of the communication of 
the adoption by the Depositary, the annex shall enter into force for 
all Parties to this Convention or to any protocol concerned which 
have not submitted a notification in accordance with the provi- 
sions of subparagraph (b) above. 

3. The proposal, adoption and entry into force of amendments to 
annexes to this Convention or to any protocol shall be subject to the 
same procedure as for the proposal, adoption and entry into force of 
annexes to the Convention or annexes to any protocol. 

4. If an additional annex or an amendment to an annex is related to 
an amendment to this Convention or to any protocol, the additional 
annex or amendment shall not enter into force until such time as the 


IH to the Convention or to the protocol concerned enters into 
orce, 


ARTICLE 31 
RIGHT TO VOTE 


1. Except as provided for in paragraph 2 below, each Contracting Party to 
this Convention or to any protocol shall have one vote. 
_2. Regional economic integration organizations, in matters within 
eir competence, shall exercise their right to vote with a number of 
Votes equal to the number of their member States which are Contracting 
Parties to this Convention or the relevant protocol. Such organizations 
Shall not exercise their right to vote if their member States exercise theirs, 
and vice versa. 


ARTICLE 32 


RELATIONSHIP BETWEEN THIS CONVENTION 
ANDITS PROTOCOLS 


ime: State or a regional economic integration organization may not be- 
aa a Party to a protocol unless it is, or becomes at the same time, a 
ntracting Party to this Convention. 
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2. Decisions under any protocol shall be taken only by the Parties to 
the protocol concerned. Any Contracting Party that has not ratified, ac- 


cepted or approved a protocol may participate as an observer in any 
meeting of the parties to that protocol. 


ARTICLE 33 
SIGNATURE 


This Convention shall be open for signature at Rio de Janeiro by all 
States and any regional economic integration organization from 5 June 


1992 until 14 June 1992, and at the United Nations Headquarters in New 
York from 15 June 1992 to 4 June 1993. 


ARTICLE 34 
RATIFICATION ACCEPTANCE OR APPROVAL 


This Convention and any protocol shall be subject to ratification, accep- 


tance or approval by States and by regional economic integration orga- 
nizations. Instruments of ratific 


ation, acceptance or approval shall be 
deposited with the Depositary. 


2. Any organization referred to in paragraph 1 above which becomes 
a Contracting Party to this Convention or any protocol without any of its 
member States being a Contracting Party shall be bound by all the obli- 
gations under the Convention or the protocol, as the case may be. In the 
case of such organizations, one or more of whose member States is a 
Contracting Party to this Convention or relevant protocol, the organiza- 
tion and its member States shall decide on their respective responsibili- 


ties for the performance of their obligations under the Convention or 
protocol, as the case may be. In such cases, the organization and the 
member States shall not be entitled toe 


xercise rights under the Conven- 
tion or relevant protocol concurrently. 


3. In their instruments of ratification, acceptance or approval, th: 
organizations referred to in paragraph 1 above shall declare the extent of 
their competence with respect to the matters governed by the Conven- 


tion or the relevant protocol. These organizations shall also inform the 
Depositary of any relevant modification in the extent of their compe- 
tence. 7 
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ARTICLE35 
ACCESSION 


1. This Convention and any protocol shall be open for accession by 
States and by regional economic integration organizations from the date 
on which the Convention or the protocol concerned is closed for signa- 
ture. The instruments of accession shall be deposited with the Deposi- 
tary. 
2. In their instruments of accession, the organizations referred to in 
paragraph 1 above shall declare the extent of their competence with 
respect to the matters governed by the Convention or the relevant proto- 
col. These organizations shall also inform the Depositary of any relevant 
modification in the extent of their competence. 

3. The provisions of Article 34, paragraph 2, shall apply to regional 
economic integration organizations which accede to this Convention or 
any protocol. 


ARTICLE 36 
ENTRY INTO FORCE 


1. This Convention shall enter into force on the ninetieth day after the 
date of deposit of the thirtieth instrument of ratification, acceptance, 
approval or accession. 
2. Any protocol shall enter into force on the ninetieth day after the 
date of deposit of the number of instruments of ratification, acceptance, 
approval or accession, specified in that protocol, has been deposited. 


3. For each Contracting Party which ratifies, accepts or approves this 


Convention or accedes thereto after the deposit of the thirtieth instru- 
ssion, it shall enter into 


ment of ratification, acceptance, approval or acce 
force on the ninetieth day after the date of deposit by such Contracting 
Party of its instrument of ratification, acceptance, approval or accession. 
4. Any protocol, except as otherwise provided in such protocol, 
shall enter into force for a Contracting Party that ratifies, accepts or ap- 
Proves that protocol or accedes thereto after its entry into force pursuant 
to paragraph 2 above, on the ninetieth day after the date on which that 
Contracting Party deposits its instrument of ratification, acceptance, ap- 


Proval or accession, or on the date on which this Convention enters into 


force for that Contracting Party, whichever shall be the later. 
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5. For the purposes of paragraphs 1 and 2 above, any instrument 
deposited by a regional economic integration organization shall not be 
counted as additional to those deposited by member States of such orga- 
nization. 


ARTICLE 37 
RESERVATION 
No reservations may be made to this Convention. 
ARTICLE 38 
WITHDRAWALS 


1. Atany time after two years from the date on which this Convention has 
entered into force for a Contracting Party, that Contracting Party may 
withdraw from the Convention by giving written notification to the De- 
positary. 

2. Any such withdrawal shall take place upon expiry of one year 
after the date of its receipt by the Depositary, or on such later date as may 
be specified in the notification of the withdrawal. 

3. Any Contracting Party which withdraws from this Convention 


shall be considered as also having withdrawn from any protocol to which 
it is party. 


ARTICLE 39 
FINANCIAL INTERIM ARRANGEMENTS 


Provided that it has been fully restructured in accordance with the re- 
quirements or Article 21, the Global Environment Facility of the United 
Nations Development Programme, the United Nations Environment Pro- 
gramme and the International Bank for Reconstruction and Develop- 
ment shall be the institutional structure referred to in Article 21 on a? 
interim basis, for the period between the entry into force of this Conven- 
tion and the first meeting of the Conference of the Parties or until the 


Conference of the Parties decides which institutional structure will be 
designated in accordance with Article 21. 
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ARTICLE 40 
SECRETARIAT INTERIM ARRANGEMENTS 


The secretariat to be provided by the Executive Director of the United 
Nations Environment Programme shall be the secretariat referred to in 
Article 24, paragraph 2, on an interim basis for the period between the 
entry into force of this Convention and the first meeting of the Confer- 
ence of the Parties. 


ARTICLE 41 
DEPOSITARY 


The Secretary-General of the United Nations shall assume the functions 
of Depositary of this Convention and any protocols. 


ARTICLE 42 
AUTHENTIC TEXTS 


The original of this Convention, of which the Arabic, Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be depos- 
ited with the Secretary-General of the United Nations. 
In witness whereof the undersigned, being duly authorized to that 
effect, have signed this Convention. 
Done at Rio de Janeiro on this fi 
hundred and ninety-two. 


fth day of June, one thousand nine 


Annex I 


IDENTIFICATION AND MONITORING 


1. Ecosystems and_habitats: containing high diversity, large numbers of 
endemic or threatened species, Or wilderness; required by migratory spe- 
cies; of social, economic, cultural or scientific importance; Or, which are 
Tepresentative, unique or associated with key evolutionary or other bio- 
logical processes; 

2. Species and communities which are: threatened; wild relatives of 


domesticated or cultivated species; of medicinal, agricultural or other eco- 
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nomic value; or sozial, scientific or cultural importance; or importance for 
research into the conservation and sustainable use of biological diversity, 
such as indicator species; and 


3. Described genomes and genes of Social, scientific or economic 
importance. 


Annex II 
Part 1 
ABRITRATION 
ARTICLE 1 


The claimant party shall notify the Secretariat that the parties are refer- 
ring a dispute to arbitration pursuant to Article 27. The notification shall 


2. In disputes between in 
interest shall appoint one arbi 

3. Any vacancy shall be fi 
appointment. 


MES than | two parties, parties in the same 
atur Jointly by agreement, 
lled in the manner prescribed for the initial 
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ARTICLE3 


1. If the President of the arbitral tribunal has not been designated within 
two months of the appointment of the second arbitrator, the Secretary- 
General of the United Nations shall, at the request of a party, designate 
the President within a further two-month period. 

2. If one of the parties to the dispute does not appoint an arbitrator 
within two months of receipt of the request, the other party may inform 
the Secretary-General who shall make the designation within a further 
two-month period. 


ARTICLE 4 


The arbitral tribunal shall render its decisions in accordance with the 
provisions of this Convention, any protocols concerned, and interna- 
tional law. 


ARTICLE 5 


Unless the parties to the dispute otherwise agree, the arbitral tribunal 
Shall determine its own rules of procedure. 


ARTICLE 6 


The arbitral tribunal may, at the request of one of the parties, recommend 
essential interim measures of protection. 


ARTICLE7 


The parties to the dispute shall facilitate the work of the arbitral tribunal 
and, in particular, using all means at their disposal, shall: e 
(a) Provide it will all relevant documents, information and facilities; 
and 
(b) Enable it, when necessary, to call witnesses or exp 


their evidence. 


erts and receive 


ARTICLES 


n obligation to protect the 


The parties and the arbitrators are under à e 
confidence during the 


confidentiality of any information they receive in 
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proceedings of the arbitral tribunal. 
ARTICLE9 
Unless the arbitral tribunal determines otherwise because of the particular 
circumstances of the case, the costs of the tribunal shall be borne by the 
parties to the dispute in equal shares. The tribunal shall keep a record of all 
its costs, and shall furnish a final statement thereof to the parties. 
ARTICLE 10 

Any Contracting Party that has an interest of a legal nature in the subject- 
matter of the dispute which may be affected by the decision in the case, 
may intervene in the proceedings with the consent of the tribunal. 


ARTICLE 11 


The tribunal may hear and determine counterclaims arising directly out 
of the subject-matter of the dispute. 
ARTICLE 12 


Decisions both on procedure and substance of the arbitral tribunal shall 
be taken by a majority vote of its members. 


ARTICLE 13 


ARTICLE 14 


The tribunal shall render its fina! decision within five months of the date 
on which it is fully constituted unless it finds it necessary to extend the 
time-limit for a period which should not exceed five more months. 
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ARTICLE 15 


The final decision of the arbitral tribunal shall be confined to the subject- 
matter of the dispute and shall state the reasons on which it is based. It 
Shall contain the names of the members who have participated and the 
date of the final decision. Any member of the tribunal may attach a 
separate or dissenting opinion to the final decision. 


ARTICLE 16 


The award shall be binding on the parties to the dispute. It shall be 
without appeal unless the parties to the dispute have agreed in advance 
to an appellate procedure. 


ARTICLE 17 


etween the parties to the dispute as 
f implementation of the final deci- 
for decision to the arbitral tribu- 


Any controversy which may arise b 
regard the interpretation or manner 0 
Sions may be submitted by either party 
nal which rendered it. 


Part 2 
CONCILIATION 


ARTICLE 1 
A conciliation commission shall be created upon the request of one of 
the Parties to the dispute. The commission shall, unless the parties other- 
Wise agree, be composed of five members, two appointed by each Party 
Concerned and a President chosen jointly by those members. 


ARTICLE 2 


parties in the same interest 
jointly by agreement. Where 
there is a disagreement as to 
point their members 


Vier an between more than two parties, 
bw appoint their members of the commission 
"es or more parties have separate interests oT 

ether they are of the same interest, they shall ap 
Separately. 
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ARTICLE3 


If any appointments by the parties are not made within two months of the 
date of the request to creates a conciliation commission, the Secretary- 
General of the United Nations shall, if asked to do so by the party that 


made the request, make those appointments within a further two-month 
period. 


ARTICLE 4 


If a President of the conciliation commission has not been chosen within 
two months of the last of the members of the commission being ap- 
pointed, the Secretary-General of the United Nations shall, if asked to do 
so by a party, designate a President within a further two-month period. 


ARTICLE 5 


The conciliation commission shall take its decisions by majority vote of 
its members. It shall, unless the parties to the dispute otherwise agree, 
determine its own procedure. It shall render a proposal for resolution of 
the dispute, which the parties shall consider in good faith. 


ARTICLE 6 


A disagreement as to whether the conciliation commission has compe- 
tence decided by the commission. 
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(a) 


(b) 


(c) 


(à) 


(e) 


(f 


(g) 


DOCUMENT — 12 


Non-Legally Binding Authoritative Statement of Principles 
for a Global Consensus on the Management, Conservation 
and Sustainable Development of All Types of Forests 


PREAMBLE 


The subject of forests is related to the entire range of environmen- 
tal and development issues and opportunities, including the right 
to socio-economic development on a sustainable basis. 

The guiding objective of these principles is to contribute to the 
management, conservation and sustainable development of for- 
ests and to provide for their multiple and complementary func- 
tions and uses. 

Forestry issues and opportunities should be examined in a holistic 
and balanced manner within the overall context of environment 
and development, taking into consideration the multiple func- 
tions and uses of forests, including traditional uses, and the likely 
economic and social stress when these uses are constrained or re- 
stricted, as well as the potential for development that sustainable 
forest management can offer. 

These principles reflect a first global consensus on forests. In com- 
mitting themselves to the prompt implementation of these prin- 
ciples, countries also decide to keep them under assessment for 
their adequacy with regard to further international cooperation on 


forest issues. 

These principles should appl 
and planted, in all geographic region 
ing austral, boreal, subtemperate, temi 
cal. 

All types of forests embody complex and unique ecological pro- 
cesses which are the basis for their present and potential capacity 
to provide resources to satisfy human needs as well as environ- 
mental values and as such their sound management and conserva- 
tion is of concern to the Governments of the countries to which 
they belong and are of value to local communities and to the 


environment as a whole. 
Forests are essential to economic development and the mainte- 


y to all types of forests, both natural 
s and climatic zones, includ- 
perate, subtropical and tropi- 
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(h) 


la. 


2a. 
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nance of all forms of life. 

Recognizing that the responsibility for forest management, con- 
servation and sustainable development is in many States allo- 
cated among federal/national, state/provincial and local levels of 
government, each State, in accordance with its constitution and/or 
national legislation should pursue these principles at the appropri- 
ate level of government. 


PRINCIPLES/ELEMENTS 


States have, in accordance with the Charter of the United Nations 
and the principles of international law, the sovereign right to ex- 
ploit their own resources pursuant to their own environmental poli- 
cies and have the responsibility to ensure that activities within 
their jurisdiction or control do not cause damage to the environ- 
ment of other States or of areas beyond the limits of national juris- 
diction. 

The agreed full incremental cost of achieving benefits associated 
with forest conservation and sustainable development requires 
increased international cooperation and should be equitably shared 
by the international community. 

States have the sovereign and inalienable right to utilize, manage 
and develop their forests in accordance with their development 
needs and level of socio-economic development and on the basis 
of national policies consistent with sustainable development and 
legislation, including the conversion of such areas for other uses 
within the overall socio-economic development plan and based 
on rational land-use policies. 

Forest resources and forest lands should be sustainably managed 
to meet the social, economic, ecological cultural and spiritual 
human needs of present and future generations. These needs are for 
forests products and services, such as wood and wood products, 


"water, food, fodder, medicine, fuel, shelter, employment, recre- 


ation, habitats for wildlife, landscape diversity, carbon sinks and 
reservoirs, and for other forest products. Appropriate measures 
should be taken to protect forests against harmful effects of pollu- 
tion, including air-borne pollution, fires, pests and diseases in or- 
der to maintain their full multiple value. i 
The provision of timely, reliable and accurate information on for- 
ests and forest ecosystems is essential for public understanding 
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3a. 


5a. 


6a. 


and informed decision-making and should be ensured. 
Governments should promote and provide opportunities for the 
participation of interested parties, including local communities 
and indigenous people, industries, labour, non-governmental or- 
ganizations and individuals, forest dwellers and women, in the 
development, implementation and planning of national forest poli- 
cies. a 
National policies and strategies should provide a framework for 
increased efforts including the development and strengthening of 
institutions and programmes for the management, conservation 
and sustainable development of forests and forest lands. 
International institutional arrangements, building on those orga- 
nizations and mechanisms already in existence, a$ appropriate, 
should facilitate international cooperation in the field of forests. 
All aspects of environmental protection and social and economic 
development as they relate to forests and forest lands should be 
integrated and comprehensive. 

The vital role of all types of forests in maintaining the ecological 
processes and balance at the local, national regional and global 
levels through, inter alia, their role in protecting fragile ecosys- 
tems, watersheds and freshwater resources and as rich storehouse 
of biodiversity and biological resources and sources of genetic 
material for biotechnology products, as well as photosynthesis, 
should be recognised. 

National forest policies should recognize and duly support the 
identity, culture and the rights of indigenous people, their com- 
munities and other communities and forest dwellers. Appropriate 
conditions should be promoted for these groups to enable them to 
have an economic stake in forest use, perform economic activities, 
and achieve and maintain cultural identity and social organiza- 
tion, as well as adequate levels of livelihood and well-being, 
through inter alia, those land tenure arrangements which serve as 
incentives for the sustainable management of forests. 


The full participation of women in all aspects of the management, 


conservation and sustainable development of forests should be 


actively promoted. 
y an important role in meeting energy re- 


All types of forests pla 
quirements through the provision of a renewable source of bio- 


energy, particularly in developing countries, and the demands for 
fuelwood for household and industrial needs should be met through 
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7a. 
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sustainable forest management, afforestation and reforestation. To 
this end, the potential contribution of planations of both indig- 
enous and introduced species for the provision of both fuel and 
industrial wood should be recognised. 

National policies and programmes should take into account the 
relationship, where it exists, between the conservation, manage- 
ment and sustainable development of forests and all aspects re- 
lated to the production, consumption, recycling and/or final dis- 
posal of forests products. 


- Decisions taken on the management, conservation and sustain- 


able development of forest resources should benefit, to the extent 
practicable, from a comprehensive assessment of economic and 
non-economic values of forest goods and services and of the envi- 


ronmental costs and benefits. The development and improvement 


of methodologies for such evaluations should be promoted. 


The role of planted forests and permanent agricultura] crops as 
sustainable and environmental sound Sources of revewable energy 


and industrial raw material should be recognized, enhanced and 
promoted. Their contribution to the maintenance of ecological 
processes, to offsetting pressure on primary/old-growth forest and 
and development with the ad- 
itants should be recognized and 


sectors which would stimulate 
activities, 
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9a. 


and transparent action towards reforestation, afforestation and for- 
est conservation, as appropriate. 

Efforts to maintain and increase forest cover and forest productiv- 
ity should be undertaken in ecologically, economically and so- 
cially sound ways through the rehabilitation, reforestation and re- 
establishment of trees and forests on unproductive, degraded and 
deforested lands, as well as through the management of existing 
forest resources. 

The implementation of national policies and programmes aimed 
at forest management, conservation and sustainable development, 
particularly in developing countries, should be supported by in- 
ternational financial and technical cooperative, including through 
the private section, where appropriate. 

Sustainable forest management and use should be carried out in 
accordance with national development policies and priorities and 
on the basis of environmentally sound national guidelines. In the 
formulation of such guidelines, account should be taken, as appro- 
priate and if applicable, of relevant internationally agreed meth- 
odologies and criteria. 

Forest management should be integrated with management of 
adjacent areas so as to maintain ecological balance and sustain- 
able productivity. 

National policies and/or legislation aimed at management, con- 
servation and sustainable development of forests should include 
the protection of ecologically viable representative or unique ex- 
amples of forests, including primary/old growth forests, cultural, 
spiritual, historical, religious and other unique and valued forests 
of national importance. 

Access to biological resources, including genetic material, shall 
be with due regard to the sovereign rights of the countries where 
the forests are located and to the sharing on mutually agreed terms 
of technology and profits from biotechnology products that are 
derived from these resources. 

National policies should ensure that environmental impact assess- 
ments should be carried out where actions are likely to have sig- 
nificant adverse impacts on important forest resources, and where 
Such actions are subject to a decision of a competent national 
authority. 

The efforts of developing countries to strengthen the management, 
Conservation and sustainable development of their forest resources 
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should be supported by the international community, taking into 
account the importance of redressing external indebtedness, par- 
ticularly where aggravated by the net transfer of resources to de- 
veloped countries, as well as the problem of achieving at least the 
replacement value of forests through improved market access for 
forest products, especially processed products. In this respect, spe- 
cial attention should also be given to the countries undergoing the 
process of transition to market economies. 

The problems that hinder efforts to attain the conservation and 
sustainable use of forest resources and that stem from the lack of 
alternative options available to local communities, in particular 
the urban poor and poor rural populations who are economically 
and socially dependent on forests and forest resources, should be 
addressed by Governments and the inernational community. 
National policy formulation with respect to all types of forests 
should take account of the pressures and demands imposed on 
forest ecosystems and resources from influencing factors outside 
the forest sector, and intersectoral means of dealing with these 
pressures and demands should be sought. 

New and additional financial resources should be provided to de- 
veloping countries to enable them to sustainably manage, con- 
serve and develop their forest resources, including through affor- 
estation, reforestation and combating deforestatiosn and forest and 
land degradation. 

In order to enable, in particular, developing countries to enhance 
their endogenous Capacity and to better manage, conserve and 
develop their forest resources, the access to and transfer of environ- 
mentally sound technologies and corresponding knowhow on 
favourably terms, including on concessional and preferential terms, 
as mutually agreed, in accordance with the relevant provisions of 


Agenda 21, should be promoted, facilitated and financed, as ap- 
propriate. 


ent, Conservation and development should 
h effective modalities, including interna- 
his context, attention should also be given 


to research and development of sustainably harvested non-woo 
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13a. 


14, 


products. 
National and, where appropriate, regional and international insti- 
tutional capabilities in education, training, science, technology, 
economics, anthropology and social aspects of forests and forest 
management are essential to the conservation and sustainable de- 
velopment of forests and should be strengthened. 

International exchange of information on the results of forest and 
forest management research and development should be enhanced 
and broadened, as appropriate, making full use of education and 
training institutions including those in the private sector. 
Appropriate indigenous capacity and local knowledge regarding 
the conservation and sustainable development of forests should, 
through institutional and financial support, and in collaboration 
with the people in local communities concerned, be recognized, 
respected, recorded, developed and, as appropriate, introduced in 
the implementation of programmes. Benefits arising from the uti- 
lization of indigenous knowledge should, therefore, be equitably 
shared with such people. 

Trade in forest products should be based on non-discriminatory 
and multilaterally agreed rules and procedures consistent with in- 
ternational trade law and practices. In this context, open and free 
international trade in forest products should be facilitated. 
Reduction or removal of tariff barriers and impediments to the 
provision of better market access and better prices for higher value- 
added forest products and their local-processing should be encour- 
aged to enable producer countries to better conserve and manage 
their renewable forest resources. 

Incorporation of environmental costs and benefits into market 
forces and mechanisms, in order to achieve forest conservation 
and sustainable development, should be encouraged both domes- 
tically and internationally. 
Forest conservation and sustainable development policies should 
be integrated with economic, trade and other relevant policies. 
Fiscal, trade, industrial, transportation and other policies and prac- 
tices that they may lead to forest degradation should be avoided. 
Adequate policies, aimed at management, conservation and sus- 
tainable development of forests, including where appropriate, in- 
centives, should be envisaged. 
Unilateral measures, incompatible w 
or agreements, to restrict and/or ban internationa 


ith international obligations 
] trade in timber 
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or other forest products should be removed or avoided, in order to 
attain long-term sustainable forest management. 


. Pollutants, particularly air-borne pollutants, including those re- 


sponsible for acidic deposition, that are harmful to the health of 
forest ecosystems at the local, national, regional and global levels 
should be controlled. 
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